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Haminton and Treat, Judges, v. St. Lovrs County Court. 
15 Mo. 3. 


1. Laws— Construction.—The act of March 3, 1851, to increase the salaries 
of the judges in St. Louis county, does not leave the payment of 
additional compensation discretionary with the County Court. 

2. Taxation.—The 19th section of the declaration of rights does not 
require equality in taxation. The property to be taxed is left to the 
discretion of the General Assembly ; but, when selected it must be 
taxed in proportion to its value.(~) . 

3. Constitutional Law.—An act of the General Assembly authorizing and 
requiring a County Court to pay out of the county treasury an addi- 
tional compensation to judges who receive a stated salary from the 
State, is not repugnant to the 7th and 19th sections of the declaration of 
rights.(d) 


SPALDING and FiExp, for relators. 
Bates and GANTT, contra. 
*GAMBLE, J., delivered the opinion of the court. [* 20] 


In these cases the relators, judges of the circuit and common 
pleas courts, of the county of St. Louis, having presented their 
accounts to the county court of said county, for the additional 





(a) Constitution of Mo., art. I, sec. 30. 
(0) Id., sec. 16. 
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compensation provided for in the act of the 3d of March last, and 
the county having refused to allow the accounts, have obtained 
writs of conditional mandamus to that court. The county court 
return to those writs, as the reason for their refusal to allow the 
accounts of the said judges and order the same to be paid out of 
the county treasury : 

1. That the act leaves the amount of additional compensation, 
to be paid to the judges, to the discretion of the county court, and 
the county court have not determined, in the exercise of that dis- 
cretion, what amount, if any, shall be paid to them. 

2. ‘“‘That the act, so far as it requires money to be paid to the 
said judges, out of the county treasury, is unjust, oppressive and 
void ; is repugnant to our system of government and unconstitu- 
tional, and, therefore, the payment of any money out of the county 
treasury to the said judges, under the said act, would be a misap- 
plication of the county treasure, entrusted, by law, to the admin- 
istration of the court.” 

An application is now made for a writ of peremptory man- 
damus, on the ground that the cause shown by the county court is 
not sufficient to warrant the refusal to allow the accounts. 

As the first reason assigned by the county court depends on the 
proper construction of the act of the 3rd of March, 1851, it is 
proper to set it out. It is in these words: 


‘‘An act to increase the salaries of Judges in St. Louis county. . 


Be wt enacted by the General vssembly of the State of 
Missouri : 

‘*§ 1. That the county court of St. Louis county, is hereby 
authorized and required to pay out of the county treasury of St. 
Louis county, to the judge of the St. Louis circuit court, the 
judge of the St. Louis court of common pleas and the judge of 
the St. Louis criminal court, each, such sum in addition to the 
amount now allowed to such judge by law, as will make the total 
amount of compensation received by said judge, not to exceed the 

sum of three thousand dollars. 
[* 21] *<«¢ § 2. The additional compensation herein provid- 
ed for, shall be paid at the same stated periods, as the 
salary of said judges respectively are now paid by law. 
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‘“¢§ 3. This act to take effect from and after the first day of 
August next. 
Approved March 3, 1851.” 


In order to the correct understanding ofthe phraseology of the 
act, it is necessary to state the provisions of previous laws, allow- 
ing the judges compensation. , They have always received the 
same salary, from the State treasury, that has been allowed by 
law to the judges of the circuit courts throughout the State, to- 
wit: one thousand dollars. In addition to this salary there were 
fees allowed each of the judges, of fifty cents for each judgment 
in a-case, coming by appeal, from a justiee of the peace, and one 
dollar for a final judgment in all other cases ; but the fees received 

“were never to exceed one thousand dollars per annum, and any 
excess of fees over that sum, was to be paid into the county 
treasury. 

The act of the 3rd of March is passed with the knowledge of 
the different sources from which the compensation of those judges 
had been previously derived, and its design is to increase that 
compensation. The additional compensation is to be paid, as the 
second section declares, at the same stated periods at which their 
salaries are, by law, to be paid. As the part of their compensa- 
tion by fees, is still retained, and as the amount so to be received, 
is an unascertained and varying amount, it is impossible to fix the 
amount of the additional compensation designed to be given by 
this act. There are three different portions of the compensation 
to be received ; the salary from the State, the fees from suitors, 
and the money to be paid by the county, and the whole compen- 
sation is not to exceed $3000. The former maximum was $2000, 
of which $1000 was the salary, and the balance fees, not to ex- 
ceed $1000. Now the maximumis raised to $3000. The county 
court regard the use of the words ‘‘ not to exceed,” as designed 
to restrain them from making too large an allowance to the 
judges, and leaving it to their discretion to make the additional 
compensation as small as they think proper. | 

We do not think this a fair or reasonable interpretation of the act. 
In its whole scope it shows a plain intention to give a substantial 
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and certain increase to the compensation of these officers. It so 
speaks in the title ; its enactment is in the language of command, 
while the construction put upon the language reduces it to a bare 

permission to the county court, to pay such sum as 
[* 22] they think proper. We suppose the *words ‘ not ‘to 

exceed the sum of three thousand dollars, were employed 
to meet such a case as this. The county court having an account 
before it for $500, for one quarter, and evidence that no fees have 
been received, is required, by the law, to cause it to be paid, and 
so for another quarter, with the same evidence ; but, if at the third 
quarter the fees received amount to the whole $500, they are not 
required to pay any additional sum; or, if the fees exceed the 
$500, they are authorized to carry the excess into the next quar- 
ter, and pay only the balance of such quarter, so as that the 
whole compensation received shall not exceed three thousand dol- 
lars. The act is awkwardly phrased, but we think the intention 
of the legislature is sufficiently plain, and that the intention does 
not vest the county court with the discretion they claim. 


The second cause assigned by the county court is, that the act 
is unconstitutional. We say this is the sum of the language in 
the return, for in the consideration of the case, we have found no 
power vested in this or any other court to remedy injustice and 
oppression in a legislative act, except where, in the attempted in- 
justice or oppression, some constitutional provision is violated. 

The argument in support of this part of the return, places 
the unconstitutionality of the act upon its alleged repugnance to 
the 19th section of the 13th article of the constitution, which de- 
clares, that ‘‘ all property subject to taxation in this State, shall 
be taxed in proportion to its value,” and to the 7th section of 
the same article, which declares, ‘‘ that no private property ought 
to be taken for public use without just compensation.” 

In considering the question thus presented, the suggestions 
made at the bar, that this act was passed upon the petition and 
urgent solicitude of many of the citizens of the county, and re- 
ceived the unanimous support of the representatives of the 
county, can have no weight, for the reason, that the General As- 
sembly can deriye no power from a petition, and the constitution- 
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ality of the act is in no degree affected by the fact that any given 
portion of the Assembly supported or opposed it. 


We have been asked, in examining the question now before us, 

to consider the constitution as an instrument adopted by a com- 
munity, previously organized, already familiar with the principles 
of free government, and not a mere aggregation of individuals 
who were before in a state of nature, without political or civil in- 
stitutions. We are asked to regard the constituion in this light, 
in order to find a rule of interpretation that shall limit the grant 
of legislative power to the General Assembly, beyond the 
extent of the limitations contained in that part of *the [* 23] 
constitution, familiarly termed the ‘‘ Bill of Rights.” 
It is expressly disclaimed in argument, that there is any law 
higher than the constitution, and this resort to the history of the 
community, is simply to find a rule for the interpretation of the 
instrument. 

If there be in the constitution any language of doubtful 
import, we must, of course, look to the circumstances and condi- 
tion of the people, and to the history of the instrument itself, to 
find the meaning of the clause in question ;* but where the language 

Jis plain and intelligible, and consistent with all other parts of the 
instrument, we cannot allow ourselves to find, in any reference to 
facts, out of the instrument, any authority for interpolating either 
a grant of power or a restriction upon power granted.(a) 


Nor is there any necessity for such reference, in order to reduce 
the general grants of power within limits in which they may be 
exercised with safety to the community and individuals. The 
declaration of rights which furnishes limitations upon the powers 
to be exercised by all departments of the government, is a com- 
prehensive declaration of the great principles upon which rest our 
political, civil and religious freedom, and our social and individ- 
ual security. The invasion of these principles, by any function- 
ary of any department of the government, is as much a violation 
of the constitution as if they were written out in the form of the 
most imperative prohibition. Yet, where all this is stated, it still 





(a) Murphy and Glover, Test oath cases, 41 Mo. 378. 
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remains true, that no court is authorized to declare an act of the 
legislature void without being able to point out some specific clause 
of the constitution to which it is repugnant. 

Within the limits thus allowed for the action of the different 
_, departments of the government, much injustice may be practiced 
and much wrong done, for which there is no remedy. The high- 
est and purest court that ever sat on the earth, may render a judg- 
ment erroneous in its principles and ruinous in its consequences, 
and yet there is no remedy. The chief executive magistrate may 
appoint to an office of high trust, a man entirely unworthy to fill 
it, and there is no remedy. ‘The legislature may from mistaken 
views of policy, pass a law greatly injurious to the best interests 
of the State, or a law, oppressive in its operation on one class of 
citizens, and yet there may be no remedy provided by the consti- 
tution, while the law continues on the statute book. The power, 
to be sufficient for good, must, of necessity, be capable of pro- 
ducing much evil, even when exercised within the acknowleged 
scope of the grant. It may therefore be stated, as a principle, 
in construing the constitution, that the mere fact, that a law is 

unjust in its operation, or even in the principles upon | 
[*24] which it was adopted, does *not authorize any expansion © 

of the prohibitions in the constitution, beyond their! 
natural and original meaning, in order to remedy the evil in the 
particular case. 

When we turn now to the consideration of the act in ques- 
tion, its injustice is apparent, upon its own face. The citizens of a 
county who have been required to pay their proportion of all the 
expenses of administering the law throughout the whole State, are 
required, in addition, to pay the largest part of the expense of 
administering the same law in their own county. The wrong 
done to the county is palpable, but with this admitted, the con- 
stitutionality still remains untouched. 


When the 19th section of the declaration of rights is invoked, 
to protect the county against this act, it is necessary to enquire 
into the meaning of the declaration ‘‘that all property, subject to 
taxation in this State, shall be taxed in proportion to its value.” 
The clause is evidently mandatory upon the General Assembly, 
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when exercising the taxing power, and furnishes a rule which is not 
to be departed from: What property shall be subjected to taxa- 
tion is left to their discretion, but when they have selected the 
subjects, the rule for assessing the tax, is, in proportion to the 
value of the property. It is not necessary in this case to decide, 
whether a different rate of taxation can be imposed upon different 
descriptions of property, all being taxed by an ad valorem tax. 
The idea of equality in taxation, is certainly not the prominent 
idea conveyed by this clause; nor can we suppose that it was 
designed to be conveyed, when we consider that so many consti- 
tutions of other States previously adopted, contain clauses 
expressly enjoining equality in taxation, and when the insertion 
of a word or two in the clause would have expressed the idea 
clearly. It may be further observed, that if equality in taxation 
is required by this section, then the provision in the first section 
of the tenth article, that the lands of non-residents shall never be 
taxed higher than the lands of our citizens, is entirely superflu- 
ous. 


We might dismiss this point without further consideration, 
for the return of the county court does not state, that in 
order to pay the judges the additional compensation demanded, 
there will be any necessity for increased taxation upon the citi- 
zens of the county. The county treasury receives money from 
fines, forfeited recognizances and other sources besides taxes, and 
we cannot judicially know, that the other funds in the treasury are 
not sufficient to meet this expenditure without taxation. But itis 
not the wish of the court to avoid deciding the case upon principles 
that will settle the controversy; and it will therefore be assumed, that 
in order to meet this additional demand upon the county 
treasury, *it will be necessary to increase the county [* 25] 
tax. Does this fact establish a repugnancy between 
the act and the constitution? Does it disturb the rule that requires 
property to be taxed in proportion to its value? Each county 
court is authorized by law, after the assessment of the property in 
the county is made, and the tax books are corrected and adjusted 
according to law, to ascertain the sum necessary to be raised for 
defraying the expenses of the county and to levy such sum by a 
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tax upon all property and licenses made taxable by law for State 
purposes, so that the county tax shall not exceed the State tax on 
the same subject, more than one hundred per cent. This provision 
of the statute obviously contemplates a different rate of taxation 
in different counties, for defraying county expenses; and if the 
constitution requires that every citizen of the State shall, upon all 
his property, be taxed for county and State purposes, at precisely 
the same rate, then this power, as it has always been exercised, has 
been répugnant to the constitution. In different counties, the 
rate of taxation for county purposes, has always differed very ma- 
terially, as the expenses of county-buildings, roads, bridges, expen- 
ses in criminal prosecutions and other county expenses have varied. 
We learn, that in the populous and wealthy county of Howard, where 
all the county buildings and other improvements are completed and 
paid for, there is sometimes no county tax levied. In some of 
the other counties, the maximum allowed to be levied by the law is 
imposed. Upon the supposition that the constitution imperatively 
requires equality, either the citizens of Howard must be taxed at 
the highest rate allowed by law, although they would have no use 
for the money in the county treasury, or there should be no county 
tax imposed in other counties whenever one county, such as How- 
ard, has no county tax levied. If the constitution requires equal- 
ity in State and county taxation, then, instead of leaving the 
subject to the discretion or judgment of county courts, the Gen- 
eral Assembly must fix one uniform rate of county taxation with- 
out regard to the different wants of the different counties. It is 
not believed that the constitution admits of an interpretation that 
would produce such results. It is not doubted that the rule of 
taxation adopted for State and county taxation is the rule requir- 
ed by the constitution. The property is assessed at its value, and 
upon that value the same rate of taxation is laid throughout the 
State, for State purposes, and the several county courts, taking 
the same valuation, levy such per cent. for tax as the expenses of 
the county require. 
But, it is said, the General Assembly cannot pass an act by 
which a burden, that ought to be borne by the State 


[* 26] treasury, shall be cast upon *the county treasury, and 
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thus the county taxation be increased. The question we are 
now considering is, whether an act that increases the county 
tax in one county, is repugnant to the constitutional provision that. 
requires all property to be taxed in proportion to its value. The 
question whether the General Assembly has the constitutional 
power to,pass an act that will have this effect, does not in any de- 
gree depend upon the considerations or motives that produce the 
passage of the act. The objection to the law is, the effect on 
county taxation. Now the same effect would be produced by a 
law which required the county of St. Louis to expend an equal 
amount of money upon roads, public buildings, the pay of jurors 
or other matters of county interest, which the General Assembly 
might judge to be properly a burden upon. the county treasury, 
and such law would, upon the point now in discussion, be as liable 
to the objection of violating the constitution as the act now under 
consideration. 


All county expenses, for which a tax is to be levied, or of 
which the county court is authorized to make payment, are either 
expressly created or are authorized by law. The peculiar position 
and circumstances of any county may require, in the judgment of 
the General Assembly, the expenditure of money for the accom- 
plishment of an object of the highest interest to its inhabitants, 
and exclusively local in its character and benefits, but there may 
be no law authorizing the expenditure. It is not doubted that 
the General Assembly have the constitutional power to direct the 
authorities of the county to cause the work to be done, and pay- 
ment to be made out of the county treasury. The practice pre- 
vails, to some extent, of directing votes of the people to be taken 
in different localities, upon questions relating to expensive under- 
taking, that will be burdens upon the people in that locality, and 
authorizing debts to be contracted or taxes to be imposed, as the 
popular vote may determine. It is not believed that a tax thus 
imposed upon the property of a citizen is in any degree more con- 
stitutional than if imposed directly by the General Assembly. 

The General Assembly must be regarded as charged with the duty 
- of promoting, by proper enactments, the interests of the whole 
and of each portion of the community, and authorized to impose the 
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burdens, arising from local works or services, upon the inhabitants 
of the locality benefitted. When, in the exercise of their judg- 
ment, they determine that the benefit is so exclusively local as to 
require that the expense shall be borne by the treasury of a county, 
rather than by the State treasury, the clause of the constitution, 
requiring property to be taxed in proportion to its value, is not 

violated. We cannot revise their judgment, in such 
[* 27] case, under this clause of the *constitution and declare 

their acts inoperative. In relation, then, to the act now 
in question, itis the opinion of the court, that it is not repugnant 
to the 19th section of the Declaration of Rights.(@) 


We proceed then to the second objection, which is, that the 
act is repugnant to the clause in the 7th section of the Declara- 
tion of Rights, which says, that ‘‘ private property ought not to 
be taken for public use, without just compensation.” 

This is a limitation upon the right of eminent domain, which is 
inherent in every sovereignty, and under which the rights and in- 
terests of each individual citizen must yield to the necessities of 


the State. Here is the limitation of the right, not that the rights 
and interests of the citizens shall be preserved against the demands 
of the community, but that he shall have compensation for his 
property that may be taken. 


It is exceedingly difficult to comprehend the argument that is 
designed to show a repugnance between the act in question and 
this clause of the constitution. It appears to assume that the 
county treasury is the depository of the voluntary donations of 
the citizens, made for specific and declared uses, and that this act 
is an attempt to confiscate the money thus collected, and apply it 
to the uses of the State. This is altogether an incorrect view of 
the character of the fund held in the county treasury and " the 
operation of this act. 

The assessors of the county are required by _ to return their 
books of assessments to the county court on or before the 1st day 
of June in each year. Revised Code 934 sec. 34. Thirty days 





(a) State v. North, 27 Mo. 464; Egyptian Levee Co. v. Hardin, Jd. 495; 
Col. Bottom Levee Co. v. Meier, 39 Mo. 53. 
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after the return of the tax books, a court of appeals is required 
to be held, to hear appeals from the assessment, and then the 
tax books are to be corrected and adjusted. After this is all 
done, the county court ascertains the sum necessary to be raised 
for county expenses, and levies the county tax: Rev. Code 946 
sec. 2. The act now under consideration, was passed on the 3rd 
of March, 1837, and took effect on the 1st day of August there- 
after. Now if the county court has taken the expenses required 
by this act, into their estimation of the sum necessary to be rais- 
ed for county purposes, then the money demanded by the judges 
is actually in the county treasury, for the very purpose of pay- 
ing their claim. And so in the future operation of the law, if 
the county court, in ascertaining the amount to be raised, take 
this additional compensation of the judges into their estimate, the 
money to meet the demand will, by the operation of other laws, 
always be in the treasury to answer the demand. So this act 
does not propose to seize the funds of the county, paid by the 
citizens for their own benefit into the county treasury, and 
appropriate them to a different public use, but authorizes 

*and requires the payment of money out of the very [* 28] 
fund in the treasury to satisfy this demand. 

It is the opinion of the court, that the act in question is not 
repugnant to that clause of the 7th sec. of the declaration of rights 
which asserts that ‘‘ private property ought not fo be taken for 
public use without just compensation.” 

We have examined the two clauses to which this act is supposed 
to be repugnant. We find no repugnance to either. If in listen- 
ing to the voice of the people, speaking through the constitution, 
we had found one utterance prohibiting the passage of this act, 
we would cheerfully have rendered that prohibition effectual, but 
we are not at liberty to give our judgment of expediency, or even 
of justice, a controlling power over acts of the General Assembly. 
Our duty, then, alone remains for us to perform, and that is to 
enforce the law. Let the peremptory mandamus issue.(@) 





(a) Wells v. City of Weston, 22 Mo. 384; Stewart v. Griffith, 33 Mo. 13; 
State v. St. Louis Co., 34 Mo. 546 ; State c. Valle, 41 Mo. 29. 
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Tue Stave or Missourt v. Roperts alias WarpD.(a) 
15 Mo. 28. 


1. Evidence-—Defendant was indicted for the murder of one Hibler, a 
police officer, who was attempting to arrest him without a warrant. 
Held, that evidence was admissible to show that deceased was a police 
officer, and that defendant was in the act of violating a city ordinance, 
though neither of these matters was averred in the indictment. 

2. Dying Declarations.—In a trial on an indictment for murder, the dying 
declarations of the deceased are admissible in evidence, if made in the 
prospect of immediate death, and when he entertained no hope of 
recovery. 

8. Witness—When two persons are jointly indicted, neither is admis- 
sible as a witness for his co-defendant, whether they are tried jointly 
or separately.(b) 


LACKLAND, for the State. 


Brown, contra. 


[* 36] *Ryanp, J., delivered the opinion of the court. 


The defendant was indicted together with Rickard Jones for 
the murder of Ephraim Hibler, in the city of St. Louis, in May, 
1850. 

There was evidence showing that Hibler was a policeman, one 
of the night watch of the city ; that he attempted to arrest the 
defendant, an@ was by him killed, by a pistol shot, during the 
attempt to arrest. 

The defendant, John Roberts alias John Ward, was found 
guilty of murder in the first degree; he appealed to this court, 
and the judgment of the criminal court was reversed and the cause 
remanded. 

It appeared by the record of the first trial, that Roberts had 
been arrested and put in the calaboose; that on his own applica- 
tion and promise to leave the city, he was discharged, upon the 
condition that he would leave the city within a short time, say a 
day or two. That Roberts was seen in the city after the time had 
elapsed ; that the city Marshal gave orders to Hibler to arrest 





(a) See same case, 14 Mo. 138. 
() Gen’l Stat. of 1865, chap. 213, § 24. Wagner's Stat. p. 1104. 
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Roberts, and that in attempting to execute said order Hibler was 
killed. 

When the case was first before this court, although there was 
testimony, showing the manner of the killing to be with [no] such 
deliberation, that a jury might have thought it was malice, that 
the act of killing was indicative of a ‘‘heart desperately wicked 
and fatally bent on mischief,” yet, we were inclined to suppose, 
that justice might require the attention of the jury to be called by 
proper instructions, to the fact of the reason or cause of the arrest. 
That if they should think, that the cause of the order for arrest, 
was merely the breach of the promise made by Roberts to leave 
the city ina few days, that such breach of promise, alone, did 
not furnish a sufficient cause for the order for his arrest ; that the 
arrest, if on that ground alone, was illegal; and if the killing 
was not with so much deliberation as to make it murder, even if 
the arrest was illegal, that then the jury should not find the de- 
fendant guilty of murder in the first degree. 

The case was again tried, and a jury again found the defend- 


ant guilty of murder in the first degree. He moved for a new 
trial; also, in arrest of judgment—both motions were overruled 
and he again appealed to this court. 

The bill of exceptions sets forth the following evidence : 


CITY ORDINANCE, 1850, pace 407. 


Section 1. ‘‘All able bodied persons, who, not having visible 
means to maintain themselves, live idly, without employment, 
or are found loitering or rambling about, or wandering 
abroad, and lodging in groceries, *tippling houses, beer . [* 37] 
houses, out-houses, bawdy houses and houses of 
bad repute, sheds or stables, or in the open air, or 
who shall be found trespassing in the night time upon 
the private premises of others, and not giving ‘a good 
account of themselves, or wandering abroad and begging, or going 
about from door to door begging, or placing themselves in the 
streets or other thoroughfares, or in public places to beg or receive 
alms, all keepers or exhibitors of any gaming table or device, all 
persons who for the purpose of gaming travel about or remain in 

MO. R. VOL. XV. 2 
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steamboats or go from place to place, and all persons upon whom 
shall be found any instrument or thing used for the commission of 
burglary or for picking locks or pockets, and who cannot give a 
good account of their possession of the same, shall be deemed 
vagrants. 


Sec. 2. On the trial of any person before the recorder, charged 
with being a vagrant, it shall be lawful for the city to introduce, 
in support of said charge, testimony of the general character and 
reputation of the defendant, touching the offence or charge set 
forth in the complaint, and the defendant may likewise resort to 
testimony of a like nature, for the purpose of disproving said 
charge, and if the defendant, after all the proofs shall have been 
heard, be found guilty, he or she shall be assessed to pay a fine 
of not less than fifty dollars nor more than five hundred dollars, 
and the recorder shall enter judgment for such fine and costs, and 
shall moreover require the defendant to give a bond to the city of 
St. Louis, with two or more good and sufficient securities, in a 


penalty not less than five hundred dollars and not exceeding one 
thousand dollars, conditioned that if the said defendant will, for 
the space of six months next ensuing the execution of said bond, 
be of good behavior, and in default thereof, it shall be the duty of 
the recorder to commit said defendant to the work-house until such 
security is given, not exceeding six months. Approved March 
29th, 1850. 


ORDINANCE ESTABLISHING AND REGULATING THE POLICE DEPARTMENT. 


Sec. 1. There shall be established a police department to con- 
sist of the city Marshal and the officers and privates of the day 
and night guard. 


Sec. 3. The night guard shall consist of one Captain, three 
Lieutenants, thirty-six privates, and such temporary guards as 
may be employed as hereinafter provided. 


Sec. 4. The city Marshal, ez officio shall be chief of the city 
police, and all the officers and privates composing the police de- 
partment shall be in subordination to the city Marshal except in 
the cases otherwise provided in this ordinance. 
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*Sec. 8. The chief of the police (in subordinationto *[ 38] 
the Mayor) shall be authorized, whenever, in his opin- 
ion, the public service may require it, to take command in person 
of all the members of the day and night guard, and direct their 
movements in the discharge of their respective duties, under the 
regulations of the police department of the city. He may, when- 
ever in his opinion the public service requires it, detail any number 
of the day or night guard for any special or particular duty con- 
nected with the police service of the city, and he may, in cases of 
emergency, require any number of the day or night wee to do 
duty at any time of the day or night. 

Sec. 12. It shall be the duty of the privates to be sini at 
roll call at the second station house, to obey punctually and to 
the best of their ability, the orders of the chief of the police, the 
Captain of the city guard and the Lieutenants to whose command 
they may be severally assigned, to remain on their respective 
beats and not leave the same, except in the discharge of their re- 
spective duties. They shall, to the best of their ability preserve 
order, peace and quiet throughout the city, they shall arrest per- 
sons found in the act of violating any law or ordinance, they shall 
arrest all persons found under suspicious circumstances, and who 
cannot give a good account of themselves, and convey all persons 
so arrested to the station house of the district in which any such 
arrest is made, and report to the Lieutenant of such district the 
cause of such arrest, the names of the witnesses and all the facts 
connected therewith. The members of the city guard shall have 
authority to enter any house, enclosure or other place, where a 
breach of the peace, or crimes, or breach of ordinance has been or 
is being committed, and arrest the offender or offenders, but shall 
not enter any dram-shop, bawdy house or other place except in 
the discharge of their duty. They shall cry the hour of night, 
give the alarm of fire, and report all nuisances within their respec- 
tive beats to the Lieutenant of the district in which said nuisances 
are found, and attend at their respective station houses at the 
hour of dismissal, and then be discharged from=duty.”. ‘‘Ap- 
proved April 1st, 1850.” Which said ordinance first mentioned, 
and sections of the ordinance last mentioned, read in evidence, 
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were admitted by defendant’s counsel to be genuine ordinances, 
passed by the city council of St. Louis in pursuance of the city 
charter, and in existence and in force at the time this killing took 
place. 

Among other evidence adduced in the case was the following : 

Dr. THos. McMartin, witness for the State.—I am a surgeon * 
and knew Ephraim Hibler and attended him in his last illness. I 

was called on to visit him about one year ago, about 12 
[*39]  o’clock at night, at a *house on the corner of Second and 

Almond streets. He was laboring under the effects of a pis- 
tol wound, the shot having struck one of his false ribs, and passed 
through a portion of spleen and cut the bowels in several places, and 
the passage was lost. His wound was dressed with sticking plaster, 
which I removed and prescribed some medicine for him. The next 
time Isaw him was at his own house, near Chouteau Avenue, in this 
city, and continued to visit him until his decease ; after his death 
I conducted a post mortem examination, and found that the ball 
had passed twice through his bowels; there had been excessive 
hemorrhage and considerable inflammation ; first saw him at north- 
west corner of Second and Almond streets, at a drinking house. 
We did not find the ball, only traced it through the intestines. 
It had entered on the left side, about two inches above the vest, 
and passed anterior towards the spine and nearly in a horizontal 
direction, but might have been a little up or a little down. The 
hole made was about the size of a little finger; the wound was 
necessarily fatal ; do not remember whether any one told him he 
would die or not ; do not think any person had any idea of his 
living ; [have no doubt he died of the wound; he died in St. 
Louis county, May, 1850. 

CROSS-EXAMINED.—Saw Hibler, five or six hours before his 
death ; mortification had at that time partially commenced; he 
suffered a great deal of pain. Dr. Beaumont also attended de- 
ceased. There was no external hemorrhage, the wound had been 
caused by a small projectile. It was some three or four days from 
the time I first saw him that he died, which was not far from 12 
o’clock ; did not see the prisoner at that time. Deceased had been 
struck by but one ball; the post mortem examination was made 
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by introducing cathetar, and by cutting ; we traced the ball some 
four inches ; a ball passing through the intestines is necessarily 
fatal. 

RE-EXAMINED.—I think that the deceased did not expect to re- 
cover, from the first time I saw him. 
‘ Dr. Beaumont, for the State-—I knew a man called Ephraim 
Hibler, and saw him after he had been wounded; only saw him 
once, and that was on the evening of the 25th of May; the 
wound had ranged laterally and could force my little finger into 
it. I attended at the post mortem examination, and found that 
the wound was of necessity a fatal one ; post mortem examination 
was made on the 27th of May ; wound was on the left side, and 
the ball struck and grazed the stomach; passed through the 
spleen, and allowed its contents to escape into the abdomen, and 
glanced into the intestines on the right side, and cut the intestines 
in several places; he died of the wound. (No cross-examin- 
ation. ) 

*James A. Fetps, for the State-—I am Marshal of, [* 40] 
the city of St. Louis and have served in that capacity 
for two years ; and am chief of police by virtue of my office, and 
held this office at the time of this killing. I knew Hibler; he was 
a member of the night guard of the city of St. Louis at the time 
of his decease ; knew Jack Roberts, and recollect the night Hib- 
ler was killed. Roberts had been confined in the calaboose for 
two or three days, some week or ten days before that time; he 
was discharged on a promise that he would leave the city ; he had 
been arrested on a charge of vagrancy ; the proposition to leave the 
city, first came from Dick Jones ; he was to have left the city in a 
short time, and that was the distinct understanding, not exceeding 
24 hours. Several days after, heard that he was still in the city, and 
gave a general order to the police to arrest him. I wanted him arrest- 
ed to be tried upon the old charge of vagrancy, and the order was to 
arrest him to be tried. Hibler came and askedifheshould arrest 
Roberts, and I told him he should, if he remained in the city after 
a stipulated time ; that he was a bad man anda thief. Isaw Hibler 
at his own house, the day after he was shot ; he (Hibler) said he 
was badly wounded ; I tried to impress him with a hope of recov- 
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ery, but he said he had none. When I arrived he had just sign- 
ed and made his will, and said he must die; I conversed with 
him, with a view of getting his statement, to be used as testimony 
on the trial, but did not tell Hibler that that was my design; did 
not propose to reduce the conversation to writing, and did not do 
it. Several persons were in the room; we conversed in a low 
tone ; his (H.’s) wife was standing nearest to us ; the conversa- 
tion was conducted by question and answer. When I left him, 
he bid me farewell, and I never saw him again while alive. 


The State proposed to introduce the dying declarations of Hib- 
ler, which was objected to on the part of the defendant, and ob- 
jection overruled ; to the overruling of which and the admission 
of the dying declarations, defendant excepted. 

Hibler stated, that in obedience to my orders, he had attempt- 
ed to arrest Roberts ; that a scuffle ensued; that Roberts drew a 
pistol on him and snapped it; that he took the pistol from him, 
and Jones then told him (Roberts) to feel in his other pocket; 
that Roberts then drew the other pistol, reached round and shot 
him from behind, and inflicted the wound under which he then 
labored ; that this occurred at the Marengo coffee house ; that he 
(Hibler) was in good health at the time he was shot, and a stout 
able man. 


The State here proposed to introduce testimony to establish the 

fact, that at and before the time of the attempted ar- 

[* 41] rest, Roberts had been *guilty of acts constituting 

vagrancy ; to the introduction of which, on the part of 

the State, defendant objected, which objection was overruled and 
the defendant excepted. 


I had seen defendant previous to his arrest; he had not been 
long in the city; never saw him do any work; he (Roberts) 
is an able bodied person; has seen him on Almond street, 
and at the house of Liz. Hollis,\a house of bad repute, 
that is, a bawdy house; has never seen him engaged in any 
pursuit, and knows of no property or visible means of sup- 
port he has; first saw him in this city about one year since. 
Hibler’s beat was in the lower part of the city ; Almond street was 
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the dividing line, but am not now certain, whether his beat lay on 
the north or south side of Almond street. If a watchman is in 
pursuit of a person, he can follow and arrest him under the ordi- 
nance wherever he runs within the city limits. When I went 
down to see Hibler, I did not know what his condition was, and 
conversed with him with a view of collecting testimony. Watch- 
men had nothing at that time by which they could be designated 
but a club or staff. Don’t recollect how long after his arrest it 
was that he saw Roberts. All this took place in St. Louis county 
in May 1850. 


CROsS-EXAMINED.—Think I knew Roberts about one month pre- 
vious to his arrest, and that my first acquaintance with him was 
at Liz. Hollis? house. I had him arrested first, because I heard 
he was walking about the Ferry. Police officer Cook, arrested 
him merely because he deemed him a vagrant, he (Roberts) was 
never tried on that charge. The first application for his release 
came from Jones, who is the friend of Roberts ; he was released 
on consent of Recorder Dougherty and City Attorney Anderson, 
provided he would leave the city within a given time. When he 
was first arrested there was a pistol taken from him; don’t 
remember who was present when he was discharged, nor whether 
I returned him fifty cents or any money; think the time he'was 
to leave the city was within 24 hours. At the time of his dis- 
charge I ordered the police to arrest him, if found in the city after 
the stipulated time; the order was verbal. I also instructed 
Hibler to arrest him if he was found in the city after the stipu- 
ted time ; think I assigned a reason, at the time, for the arrest, but 
am not certain; don’t recollect what that reason was. I did not 
see Ward from the time of his discharge to the time of killing 
Hibler ; recollected of no new charges being preferred against 
him during the interval, and there was no new evidence of his 
being a vagrant. I knew of no specific charges against Roberts, 
of my own knowledge, except the charge of vagrancy, under which 
he was arrested. Hibler asked me if he should arrest 
Roberts, if he came across *him; said he had seen him [* 42] 
on his beat. H.’s beat was on the south of Almond 
street; at any rate Almond street was the dividing line 
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between the beats; there is no power that I know of for 
watchmen to serve written warrant, and there was none 
issued; have known of warrants being issued in Recorder 
Hyde’s practice; he went out of office on the 2nd Monday in 
April, 1850. I know nothing about where Roberts was after the 
expiration of the time he was to leave the city ; think a man can 
reform and cease to be a vagrant ; don’t recollect whether Roberts 
was charged with swindling a countryman, and know of no evi- 
dence to substantiate that charge. Persons are arrested under 
the vagrant act only, when no crime has really been committed 
except vagrancy; don’t recollect that I even enquired as to 
Robert’s visible means of livelihood ; never made any attempt to 
find out whether he had any means of support ; never asked him 
whether he had any money or property ; don’t remember of mak- 
ing any such enquiries, after his first discharge. I have occasion- 
ally taken the liberty of telling persons to leave the city after a 
given time ; commonly threaten to arrest them if they do so; have 
done so before this; do not consult with the Recorder when I do 
so. Officers Page and Cook arrested Roberts the first time ; they 
are salaried officers; after his first arrest he was detained inthe cala- 


- boose 7 or 8 days before he was discharged, as near as I can recol- 


lect ; I think he was reported to the Recorder after his first arrest ; 
don’t recollect of his having been brought up before the Recorder ; 
did not apply for a continuance and cannot say whether the case 
was set on the docket or not; no order of court was made for his 
discharge, the reason he was discharged was the vast amount of 
business before the Recorder at that time, and his promise to 
leave if discharged ; all policemen are bound to carry clubs, and 
only carry them when on duty, but the police generally go armed ; 
generally carry pistols when on duty, but don’t know whether 
Hibler was armed with a pistol on that occasion. I saw H. on 
the evening of the day following the one on which he was shot; only 
saw him once; don’t recollect whether H. stated any thing about 
@ warrant; my impression is that H. stated that Roberts would 
die before he would be arrested; don’t remember the time of 
night it was, don’t recollect any thing further in regard to that 
conversation. 
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RE-EXAMINED.—Roberts was confined in the calaboose not less 
than eight or ten days before he was discharged, and am certain 
that the time of probation had expired at the time of the attemp- 
ted second arrest. 

Jno. Lambert, for the State.—I was present at the time H. 
was shot; he was shot at the Marengo coffee house, on 
the corner of 2nd and *Almond streets; there are two [* 43] 
rooms down stairs in this house, and the counter was 
east and west in the front room. I was sitting in the door at Mr. 
Kincaster’s on the east side of 2nd street, with Mr. Rose; saw 
Mr. Monastes, Hibler, Hahn and Allen come up, and then saw 
Hibler and Hahn run across the street in the Marengo coffee house ; 
followed them across and entered the house by the door on 
Almond street, and passing through the bar room went into the 
back room in the western part of the house. I think Isaw Hibler 
and Hahn in the back room, holding the defendant, who had his 
back against the western wall of the room; they held him and I 
saw a pistol in defendant’s hands, holding it with both hands be- 
tween his legs and refusing to go. (A large pistol here being 
shown to witness, he says it is the one defendant had between his 
legs.) Bill Cluxton went up to Roberts and asked him to give 
up the pistol, and at first he said he would, but made no motion 
to deliver it. Cluxton went into the bar room and defendant 
swore he would not go; then saw Dick Jones trying to open the 
back door; he was a long time at it, but finally opened the door 
and stepped out, and Hibler and Hahn pulled Roberts out into 
the middle of the room when he snapped a pistol at Hahn; Hahn 
then knocked him down with his police club, on a small bed that 
was in the bar room, after which Dick Jones jumped in and took 
hold of Hahn. The police then asked Monastes and myself for 
assistance; I assisted and caught Dick Jones and pulled him off 
of Hahn, which gave Jack Roberts a chance to get up. In the 
scuffle the pistol was taken from Roberts ; after Roberts had got 
up, Jones came up to Roberts and asked him ‘‘where his other 
one was ;’? Roberts then said “I ain’t got it.”” I pushed Jones 
back, who then put his hand in his own pocket and came up to 
Roberts and put his hand in his (Roberts’) coat pocket, the left 
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one, then dropped Roberts’ coat pocket and stepping back said to 
Roberts ‘‘feel in your pocket.” I, Hahn and Hibler then pushed 
defendant into the bar room, where he got between the counter 
and the wall; the space between the two is about two or two and 
a half feet ; after they got there I stepped into the middle of the 
room and Hibler again asked me to help him. Hibler told de- 
fendant that he knew that he (Hibler) was an officer and bound to 
do his duty, and to go along without resistance. I stepped up to 
defendant, who held the pistol in his pocket; as I stepped in 
front of him, defendant said ‘“‘by God, I'll shoot,” and then 
turned his hand, shot Hibler, and Hibler fell. Hibler was stand- 
ing with his front or left side towards Roberts’ left side; the left 
coat pocket of the defendant, the left hand and pistol being in 
the pocket and the right hand on outside grasping the muzzle of 

the pistol, and turned it slowly round to bear upon 
[* 44] Hibbler; *in turning the pistol he seemed to take his 

own time. (Another pistol here being shown, witness 
says it is the one afterwards taken from defendant.) Defendant 
then struck Hahn across the face with his pistol, and I then asked 
Hibler for his club, took the club off his arm, and struck defend- 
ant across the head with it, and knocked him down on his knees ; 
then a scuffle eusued and Mr. Hahn knocked him about the same 
time ; defendant then ran, and I saw Dave Monastes standing on 
the corner, and called to him to stop him, that he had killed Hib- 
ler ; Monastes pursued and overtook him front of Rose’s shop 
and knocked him down with his fist. Bose came up and struck 
defendant with a club some six or seven times after he was down, 
then picked him up by the top of the head and swore he would cut 
his throat; the officers then came and took the defendant to the 
calaboose. When I firstsaw defendant the officers were persuading 
him to go, and never saw them use any violence until he snapped 
the first pistol at Hahn in the back room, and then Hahn struck. 
While they were in the back room Jones went out and returned 
again ; it was after Jones came in that they called on me to 
assist ; did not see Liz. Hollis that night and she was not in the 
room; defendant took his own time in turning round to shoot ; 
the minute after he shot, and had hardly got the words out of his 
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mouth before heshot. Hahn died of cholera. After Roberts shot, 
and after Roberts struck Hahn with the pistol, Hahn struck him, 
when Roberts ran forty or fifty yards down Second street ; think 
Jones was in the bar room until Roberts shot ; had not known 
Roberts except to see him go through the streets; not acquainted 
with him ; had known him a month before ; saw him at Liz. Hollis’ 
house ; know nothing about that house and only saw Jones there ; 
Jones was a long time opening the back door; saw nothing in his 
hands; they are able bodied men; know of no business they fol- 
low, nor of any means of support they have. All this occurred in 
St. Louis county on the 25th day of May, 1850. The police who 
went into the coffee house came up Second street ; Rose took the 
first pistol from Roberts in the back room; Roberts had a light 
colored coat on, like a sack, with straight pockets in the sides ; 
Hibler held Roberts by the left coat collar when he shot him, and 
Hahn was standing against the wall to the defendant’s right. 


CROss-EXAMINATION.—This occurred between 10 and 11 o’clock ; 
Verdinal, Mr. Cozineau and Bill Cluxton were in the house ; they 
were standing at the counter and Bill Cluxton was standing near 
the middle of the counter, the. others behind the bar; don’t recol- 
lect of seeing any one else there; did not see a boy by the name 
of Pifer; no one else was in the back room but the two 
officers, Roberts and Jones; Monasters and *Allen did [* 45] 
not go into the back room; heard no conversation in 
there ; the officers held Roberts by the collar and shoulder and 
were speaking to him. Roberts said he would not go, he would 
die first ; they pulled him into the centre of the room and then he 
snapped the pistol in the back room, but this is merely an opinion 
as to the centre of the room. Jones, when he went out, was not 
gone over a minute, and came back by the same way he went ; 
he must have been working at the door some three minutes before 
he got it open; perhaps four or five minutes. Hibler had his 
club, but did not take notice what position he held it in; he was 
holding defendant against the wall; then I pulled Jones off, and 
Roberts rose to his feet; heard nothing said about a warrant, and if 
anything. was said did not hear it, it might have been said ; Clux- 
ton then went back into the bar room; Cluxton went out twice ; 
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I was standing about five feet from Hibler, in front of him, when 
he was shot; Hibler had his right side to the counter; when 
Roberts shot he held the pistol in both hands, and did not stretch 
it out, the officers were coaxing him to go along; Jones was 
standing at the central door. Hibler was a middle-sized man. 
I reside in the city and follow the river; never knew anything 
against Roberts, and saw him at the boxing saloon; I am going 
on the watch. 

Davin Monastss, for the State—Knew Hibler, and met him 
on the night in question, coming up the street; met with him 
between Almond and Poplar ‘streets, along with Hahn, and we 
started up the street together. We stopped on the corner, and 
Hibler told us to hold on, and went over to the Marengo coffee 
house on the north-west corner of Almond and Second streets ; 
Hahn followed him; Lambert and Rose were sitting on north-east , 
corner of Almond and Second streets ; they went over and then we 
went over and saw defendant in there. I stood inside of the door 
and Hibler told Roberts that he must go along with him as he 
was going to take him to the calaboose, they then got into the 
corner next to the door, in the back room, and Roberts stood up 
in the corner. Hibler told defendant that he must go with him, 
and he (defendant) said he would be damned if he would—he 
would die first. Hibler was on one side of him and had hold of 
his arm, and Hahn was on the other; Roberts was standing 
bending over, and had something in his hand between his 
legs, the officer called on some persons to assist him and 
Bill Cluxton stepped up and asked defendant to give him up the 
pistol, then I went out of the back room and stood on the side 
walk some minutes, and heard noises, as if they were coming out 
with him ; then ran into the house and saw Hibler lying by the 

counter. I then went out again, stood on the side 
[* 46] walk, and heard a voice hallooing *‘‘catch him ;” I 

started after him and overtook him in a short distance ; 
struck at him and missed him, then struck at him and knocked 
him down ; by this time the rest came up, and they took him to 
the calaboose. At the time of the arrest, Hibler told defendant 
that he was an officer, and bound to do his duty; did not see 
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Jones have anything in his hand; did notsee any licks struck in 
the back room ; don’t know whether I or Cluxton got the pistol 
from defendant ; struck defendant with my pistol when I knocked 
him down in the street; knew defendant some time, and never 
saw him do any work ; never saw him follow any industrial pur- 
suit ; saw him go into Liz. Hollis’, a house of ill fame, a number 
of times. Defendant is an able-bodied man, and I know of no 
means of support he has ; Liz. Hollis’ is a house of bad repute ; 
saw defendant go into the ‘‘Break of Day” coffee house, kept by 
Jack McDivit ; did not know when Hibler and Hahn went across 
the street what they went for; think Roberts was just coming to 
the door; saw Liz. Hollis on the side walk on the north side of 
‘ Almond street ; Roberts was in the corner at the time Jones opened 
the door; Hibler and Hahn’s manner, in making the arrest, was 
very kind; Hibler had his club and remained at the coffee house ; 
the large pistol is the first I saw on defendant ; have seen defend- 
ant frequently at Liz. Hollis’, and about coffee or drinking 
houses, and know of no means of support he has. 


CrOss-EXAMINATION.—Hahn followed Hibler across the street ; 
Lambert and Rose followed him, and I soon after ; all entered the 
house within a minute of each other; Cluxton was standing 
against the counter; 1 went immediately to the door between 
the two rooms. When I went to the door, Hibler, Hahn, Lam- 
bert, Ward and Jones were in the back room, and Bill Cluxton 
passed by me; Roberts was standing next to the door when I 
first saw him, with an officer on each side, and stood there a few 
minutes; heard some one call for assistance; think it was 
Hibler ; then there was a struggle ; Roberts was resisting ; heard 
Cluxton say something to Roberts, but don’t recollect what ; 
did not hear any reply to Cluxton from Roberts ; no light in the 
back room; front room was lighted with gas, and light was a 
little out from the counter ; when I left, Cluxton was still in the 
back room. I did hear something said about a warrant when I 
was in the back room ; Roberts spoke about it, but don’t know 
what was said; don’t recollect whether the officers made 
any reply; believe one of the officers said he had received 
orders from the marshal to arrest him; don’t recollect when 
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this conversation occurred, but it was sometime when they were 
in the back room. Hahn had a club, but don’t recollect 
the position in which he held it; he had one hand on Roberts ; 
saw neither Hibler nor Hahn have a pistol; Jones 
[*47] was fingering at the door just behind Roberts and the watch- 
man; left Roberts in the back room and passed out on the 
street; don’t know that Jones went out of the back door ; did not see 
Jones inthe bar room as I passed into the street. Istoppedsome place 
in the neighborhood ; did not go back until Hibler was shot ; there 
was a good deal of noise made ; do not know whether it was in 
connection with the noise that the pistol was shot or not; did not 
see Liz. Hollis enter the house ; don’t recollect Roberts pulled into 
the middle of the floor, saw no blows ; did not see a bed in the back 
room ; saw Roberts lying partially down on his elbow. I was the 
first one who struck Roberts after Hibler was shot; so far as I 
know, did not strike him a second time. When the others came 
up, they struck defendant with clubs; saw no one catch him by 
the hair, and heard no one threaten to cut his throat. I was 
standing in the crowd while these blows were given ; am a black- 
smith ; never saw the defendant committing any crime; was a 
member of the independent police, and have not since been on the 
police ; Roberts was closely watched as a suspicious character, by 
the independent police; saw defendant at the jail, and don’t know 
whether McDivit employed him to keep bar or not; saw defendant 
earrying a basket before his arrest. 

Wiu14M Ciuxton, for the State.—I was present at the time 
Hibler was killed ; went to the Marengo house to examine a $5 
bill to see if it was counterfeit ; don’t know whether Roberts and 
Jones were there before I got in or not. Before I got the detec- 
tor I was called on for assistance by the watchmen ; the watchmen 
had hold of him and were telling him to go, and he swore he 
would not go ; Roberts’ face was towards the back part of the 
room ; they had hold of him and were telling him to go along, and 
he said he would not ; Roberts held his hands before him, but 
don’t know what he had in them. I went and asked him for the 
pistol, and told him he had better go down civil, and he said he 
would, then went into the bar room and heard murder called in 
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the back room and Jones spoke and told them not to kill the 
man. Jones was busy opening the door ; Roberts was rather to 
the front near the centre of the room ; don’t recollect stating on 
the former trial that I heard a pistol snap. I went into the bar 
room, and the next time I saw defendant he was on the bed in 
close quarters with the watchman ; Hahn had hold of his collar 
and Hibler was before the defendant ; saw no more violence than 
was necessary ; picked Hibler up and put the fire out; the fire 
from the pistol caught to Hibler’s clothes ; did not see any arms 
in possession of the watchman. 

CRosS-EXAMINED.—I went into the — room twice; the two 
policemen, Roberts, Jones and Lambert were in there ; 
don’t recollect that I *saw the police officers go into [* 48] 
the house, nor of seeing any one else come into it; 
lived about half a square from the Marengo coffee house, and 
kept a coffee house ; had been in the M. house but a short time 
when I heard the call for assistance ; heard a kind of squabble 
and could see into the back room. It was Hahn who called for 
assistance ; Roberts did not speak to me until I spoke to him; 
don’t recollect of any remark he made but what I have mentioned ; 
did not offer to take the pistol, supposed the cry came from Rob- 
_ erts; did not speak to him when I went back the second time; 
did not hear him say any thing the second time ; made no attempt 
to get the pistol after speaking to him the first time. Roberts 
never said he would not give me the pistol ; did not see any pis- 
tol at all in the back room, think I did hear Roberts make a re- 
mark about a warrant ; did not see Jones do any thing more than 
open the back door ; did not assist to take defendant out of the 
back into the front room ; did not see the pistol ; the shot came 
from the direction of the defendant ; don’t know whether Roberts 
shot the pistol or not; there was a good deal of excitement prev- 
alent about that time; don’t remember whether the back room 
was lighted or not. 

ELizaBETH Ho.tis, alias Royce, for the State.—I live at 74 
Almond street on the south side ; recollect the difficulty which re- 
sulted in Hibler’s death ; had not known defendant a long time, 
not more than a month ; he came into my house with Jones and 
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others ; never knew of his having any business or means of sup- 
port ; did not know much about defendant, but knew more about 
the others, he came to my house very often in the day as well as 
night time. I had a bar there ; never shut up till 12 or 1 o’clock; 
never saw the defendant with any kind of men other than those 
who do nothing for a living. At that time I knew all of them; 
never saw any burglarious instruments about them, but not so 
with gaming instruments; never saw any gaming instrument 
about him except a pack of cards ; saw Hibler when he was shot 
and when he fell ; Roberts then ran and heard him halloo murder; 
met Jones in the door, coming out of the back part of the house 
and going to the front not long before the shot. The watchman 
had hold of Roberts ; have seen Roberts at Sarah Chandler’s, 
called the Robber’s roost, a bawdy house, a very low house; saw 
the men the evening before ; they had said they never would be 
taken by watchmen ; saw them at Sarah Chandler’s in the fore- 
noon; saw them also when they were going to the Marengo 
house ; have seen Roberts with a pistol and slug shot too in my 
house ; Roberts and Jones were together when they passed my 
house ; showed me their weapons and said they would not be 

taken by any watchmen nor leave the city. 
[* 49] *CROSS-EXAMINED.—They came to my house to get 

something to drink and to see the ladies ; saw defendant 
drink ; sometimes he paid and sometimes others paid; did not 
see him have a great deal of money; never saw him working ; 
could not describe his dress ; saw him with both kinds of company, 
good and bad. I was standing partly in the door of a house on 
Almond street that night, and had come from my own house; 
Hibler was standing somewhere near the door on Second street, 
and fell into the house towards the counter ; Roberts was standing 
near the door; there was a pretty large crowd there; Cluxton and 
Monastes were standing at the door andI then went home and got 
rags and put on Hibler; Roberts went out of the door on Almond 
street ; Jones passed into the bar room a minute or two before 
the pistol was shot; heard nothing about a warrant; do not re- 
collect the time nor any exact words that were spoken ; do not 
know how long time it was from the time I saw them pass to the 
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Marengo house until the affray. My house is half'a square above 
the Marengo house on Almond street; did not see, in going to 
the Marengo house, any person that I recognized; heard defend- 
ant halloo murder as he was running ; the crowd were all running ; 
saw one of them strike the watchman ; think it was with his fist ; 
saw the pistol-shot, it was on the leftside ; saw Roberts distinctly 
when he shot; he was standing up and Hibler had hold of his 
arm ; don’t know which arm it was ; have not got a good memory 
and don’t recollect things long passed ; saw Jones with a pistol 
that night ; don’t know whether she saw Cluxton with it or not. 
Wo. Ross, for the State.-—Was present when H. was killed; 
was going down towards home on Second street, when I saw two 
men sitting on the door, Lambert and Allen; they stopped me 
and I sat there some fifteen minutes. Two watchmen stood on 
the other side of the street. and they ran over to the Marengo 
house and we followed them; went into the house and into the 
back room; saw there two watchmen, Hibler and Hahn, who 
wanted to arrest Roberts ; Jones was standing in the door going 
into Almond street ; the watchmen wanted to arrest Roberts, and 
said they had an order from the marshal, and Roberts said ‘‘by 
God, save my life I won’t go.” Jones got a bunch of keys and 
tried to open the back door, and the watchman gave him the best 
words to go along ; it was hard work to get Roberts out, and they 
called on Monastes to help them, saying that he was a citizen and 
bound to do so. Monastes came up, passed me, and defendant 
snapped a pistol and Monastes emigrated. Jones got the door 
open, then ran up and struck Hahn with a pistol, and Roberts 
made an effort to get out, but they held him fast and drew him 
into another corner. Hahn told me in German, to help, 
help, *we need help, and thenI stepped up andtook the [* 50] 
large pistol from Roberts, put the pistol in my pocket. 
Hahn then told me to get the other pistol, and I ran at Jones and 
Jones snapped another pistol at me, turned round and went into 
the front room, and Roberts twisted behind the counter, and then 
said, let me alone or I will kill you, and then ‘‘boom ;” and then 
I went up to Roberts and took him by the hair and pulled him by 
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Hahn and said that was not the way to treat a man; then Rob- 
erts drew another pistol and held the pistol up, and I jumped in 
the room and Roberts stepped out the door on Second street, and 
then I went out after him and knocked him down on the other side 
of the street; then I brought him to the calaboose ; saw Jones 
have a bunch of keys. Hibler told Roberts he had better go, he 
had an order from the marshal to take him; did not see anybody 
try to hit him; just held him by the hand ; did not hear Jones 
say any thing. Jones went up twice to Roberts; don’t recollect 
what Jones said about the pocket ; never knew defendant except 
he saw him pass on Second street; only saw once or twice ; don’t 
know of any work he did; never saw him with any burglarious 
instruments about him. 

CROSS-EXAMINED.—Roberts, Jones, Hibler and Hahn were in 
the room, and*don’t know whether I or Lambert came in first. 
There was no light hanging in the front room before the door that 
leads into the back room. They were standing on the north side 
of the door against the wall ; Jones came up to Roberts after he 
opened the door; don’t know whether Roberts had anything in his 
hand: I took the pistol out of his hand. Hibler called for help, 
called on Monastes. Heard nothing said about a warrant. Jones 
snapped a pistol and then ran out-of the room ; did not see him 
after that. Jones struck Hahn with a pistol; think this was the 
one ; Roberts cried ‘‘let me alone, let me alone.”? About three 
minutes after he went in the house till the shooting took place. It 
was between 11 and 12 when I first entered the house ; the officers 
did not say for what offence the arrest was to be made. Jones 
never came back after he first went; saw Jones open the back 
door with keys ; he did not go out then, but tried to rescue Rob- 
erts from the officers. Did not see Cluxton in the back room ; 
did not hear Roberts ask them for the werrant. Roberts said ‘‘let me 
alone ; if you don’t, I will kill you ;” saw the pistol in Roberts’ 
hand when he shot; he had hold of the pistol with one hand when 
he shot. When I first struck defendant I was inside of the house 
and had a club. Hahn and myself struck Roberts after he shot 
Hibler; I also struck him ouside of the house; I first struck 
him outside of the house and struck him several times ; 
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Roberts did not get up again *andrun, but took himright [* 51] 
away to the calaboose ; did not see any person knock him 

down after that; did not see Liz. Hollis that night that I know 
of; know Liz. Hollis: she keeps a bawdy house ; saw defendant 
with lewd girls; saw him twice ; don’t know the first time I saw 
him before this occurrence ; have lived in that neighborhood for 
six years, and people generally say Liz. Hollis keeps a whore 
house ; may have heard people say that she will lie ; have never 
been on the watch. I took the defendant to the calaboose that 
night; the officer told me to do so. I did not see defendant that 
night before I went into the coffee house; it was all still about the 
house when the officers entered ; saw the bunch of keys with which 
. Jones opened the back door; there was a lock on the back door; 
I saw the lock. 


JESSE L. Page, for the State.—I know the defendant; am on the 
the police ; recollect the night on whic Hibler was shot ; had known 
defendant a month or two before this occurrence ; never saw him 
do any work ; have seen him about coffee and bawdy houses ; don’t 


think I ever saw any gaming device on him ; have seen him sit- 
ting about and drinking in coffee houses. I arrested him the first 
time; he had a pistol and some keys about him; arrested him at 
Sarah Chandler’s ; arrested him ona charge of vagrancy. I believe 
the small pistol is the one I found on him ; don’t know what kind 
of keys they were, but think they were trunk keys ; don’t know 
that he had more than one key; don’t know of his having any 
means of livelihood. 

Cross-EXAMINED.—Knew Roberts, I think, one or two months ; 
think I had seen him twice before the arrest ; think I saw him on 
Almond street ; never saw him in any other coffee house. I knew 
him about a month or six weeks before Hiblor was shot. It was 
about two weeks from the time I arrested him to the time Hibler 
was shot; he was left in the calaboose one or two days; I put 
him in on Sunday morning, and think he was turned out on Mon- 
day night; don’t think I saw him from the time he was released 
until he was re-arrested ; only saw him twice before his first arrest ; 
did not search his lodgings ; searched him and found money on 
him ; think he had a ten dollar bill andsome change; don’t know 
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if any money was returned to him; think defendant was shown to 
the police and that they had orders to arrest him if he did not 
leave the city in a given time ; did not have any warrant when I 
first arrested him, and did so on suspicion; did not know of his 
having done any particular unlawful act, and was not doing any- 
thing when I arrested him; he was arrested for vagrancy ; did 
not make any inquiries as to how he supported himself ; never 
heard any others speak of his support but police officers ; don’t 
know whether the pistol was returned to him or not. 
[* 52] *Prrer H. Coox, for the State-—Knew defendant 
slightly ; was a day policeman at the time of Hibler’s 
death ; my first acquaintance with him was on Almond street ; 
recollect Hibler’s death ; knew defendant for two or three months 
before that time; never saw him engaged in any employment ; 
saw him at Liz. Hollis’ several times, also at Sarah Chandler’s. 
On one occasion I saw Jones, Ward, and several others on the levee ; 
concealed myself and saw a countryman coming down who came 
to Jones; they had conversation together and the four went off 
together ; they went into a coffee house; after that Mr. Felps 
gave orders to have them brought down. 
CRross-EXAMINED.—Don’t know how long I had known defend- 
ant before the death of Hibler ; I was present when he was searched ; 
he had a pistol, some money and a bill which was pronounced bad ; 
don’t know whether the money was ever returned to him; could 
not state the denomination, but think it was a $2 bill; got a key 
from, him it was a travelling bag key; searched his lodging ; he 
lodged at Jack McDivit’s; found nothing but some clothing ; 
never saw any gaming device about him ; never saw him commit- 
ting crime on the levee; had not been on the police a year at 
that time ; am in the habit of looking on persons with suspicion, 
especially strangers: have seen him riding out with ladies from 
Liz. Hollis’ ; have kept Ward’s company and drank with him. 


Jno. B. Cozingav, for the State—Recollect the night Hibler 
was killed ; was present at thetime ; Roberts and Jones came into 
the Marengo coffee house, and asked for a drink; they drank, 
paid for it and went out; the watchman came, and they came 
back and went in the back room. I went in and saw Hibler have 
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hold of Roberts ; Hibler told him he wanted him to go with him; 
Roberts said he had not the power to take him, that he would die 
before he would go. Roberts came into the middle of the room 
and tried to get away ; he then tried to shoot. I then came into 
the front room, got a match and returned and saw Roberts on the 
bed; I then lighted the lamp in the back room, and then some 
person said don’t kill him, and Ward tried to get away. Hibler 
then took him into the bar room, saying, ‘‘come on, come on; 
Roberts shot and Hibler fell; saw Roberts’ hand in his pocket 
and saw him shoot; somebody struck at Roberts and hit me on 
the head. 


CRross-EXAMINED—Jones, Roberts, Hibler, Lambert and myself 
went into the bar-room; saw the watchmen enter back room. 
Jones asked them to show a warrant, but they did not produce 
any; did not see any person attempt to take the pistol from 
Roberts ; think I saw Cluxton in the back room once ; did not hear 
him say any thing ; the room was quite dark when they 
went in there; saw Jones try to open the back *door [* 53] 
which was shut; there was a key in the door: did not 
see Jones go out; saw Jones when I went in there, but after I 
lit the gas did not see him any more; did not see Jones strike 
any person, nor any person strike Roberts. When Roberts was 
on the bed some one said ‘‘don’t kill him ;”? don’t know who it 
was ; saw Hibler and other officers take Roberts in the other room. 
At the time Roberts shot, Hibler was pulling him by the collar, 
saying, ‘“‘come on, come ;” don’t know if the other officer had 
hold of Hibler (Roberts, alias Ward), then. Roberts shot from 
his pocket ; I was standing on his right side when he shot ; sure 
it was from his left pocket; saw the fire on his coat. Hibler 
was shot on the left side and was holding Roberts with his hand ; 
did not see Liz. Hollis there that night. Hibler was taken into 
the back room after he was wounded. I should have seen Liz. 
Hollis if she had have been in there. Hibler staid there all 
night; saw no blood on Hahn’s face before Roberts shot; did 
not see Rose there that night; think I should have seen him 
had he been in there; did not see Dick Jones in the bar- 
room after he went out the back door; one of the watchmen 
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put his hand on Roberts’ arm ; Roberts told him to take it off ; 
he said. he would not, Roberts said he had no authority to arrest 
him; and asked him to show his papers; Hibler said he had 
none, and Ward said he would die before he would go. 

RE-EXAMINED-—Staid at the house all night that Hibler was 
shot; did not see Liz. Hollis there; Hibler talked gently to 
Roberts, and pulled him gently ; saw Hibler when he fell. 

G. D. Verprnat, for the State—Saw Roberts and Hibler at the 
time of the arrest ; was in the house at the time; saw Roberts 
run in the back room ; told the officer to let him go, that he had 
no warrant to arrest him ; said if you don’t let me go [’ll shoot ; 
saw Roberts as he held on to the bar; heard the shot, said you 
have not got any order to arrest me; saw Jno. Lambert and 
Rose there. Roberts came into my héuse, and as he put his foot 
on the step the watchman ran into the back room; own the 
Marengo House; there is a door leading into the yard; no lock 
on the outer-door ; there is a lock and no key on the door leading 
into Almond street, no lock on the back door; had no lock 
on it at that time; did not know Hibler’s beat; know Liz. 
Hollis but did not see her that night ; she did not come into my 
house at that time; saw watchman have a stick and that is all; 
saw some people strike Roberts after he had shot Hibler; I did’nt 
see Jones at all; back door locked with a key always init; saw 
Monastes, heard call for help and Monastes ran. 


The court gave the following instructions, asked for on the 
part of the State: 
[* 54] *1. If the jury believe that the deceased, Hibler, 
at the time of the killing was a policeman, by virtue of 
any ordinance of the city of St. Louis, passed in pursuance of 
the city charter, and that the defendont at the time Hubler 
arrested or attempted to arrest him was found in the city of St. 
Louis under suspicious circumstances, or was an able bodied per- 
son, not having visible means to maintain himself, lived idly, 
without employment, or was found loitering or rambling about or 
wandering abroad and lodging in groceries, tippling houses bawdy 
houses, and houses of bad repute, and that it was made the duty of 
said Hibler, as a policeman, by any such ordinance, to arrest such 
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persons, and that in pursuance of his duty, Hibler in the night 
time, while on duty arrested or attempted to arrest the defendant 
in the city of St. Louis, using no more force or violence than 
necessary to make the arrest, then said arrest or attempted 
arrest was lawful and valid, although Hibler may have had no 
written warrant ; and if the jury find that under the circumstances 
the defendant resisted Hibler, knowing he was a policeman and 
killed him, as charged in the indictment, with intent to kill him, 
and that defendant did the deed in malice at the time the act took 
place, and also, that before the act took place the defendant 
intended to kill Hibler, this is murder in the first degree, and the 
jury ought so to find. 

2. Passion in law signifies a heated state of the blood caused 
by a lawful provocation. If Hibler had authority to arrest 
defendant, and made the arrest in a proper and lawful manner, 
and did nothing to defendant but follow and arrest him, this is 
not a lawful provocation, and the jury cannot infer passion from 
such arrest. 

3. If the defendant, at the time Hibler and others arrested 
or attempted to arrest him, was a vagrant within the meaning of 
any ordinance, passed by the city of St. Louis in pursuance of 
the city charter, and that James A. Felps was marshal and chief of 
the police of said city and that said Hibler was a watchman under 
any ordinance of said city and by virtue of his said office, Felps 
had the power to order Hibler to arrest the defendant because of 
his being a vagrant as defined by ordinance, and did so order, 
and that Hibler in obedience to such order as a policeman 
arrested or attempted to arrest defendant in a proper manner, 
using no more force than necessary to perform his duty, and 
defendant knew Hibler was a policeman, then said arrest or 
attempted arrest was valid, although done without written war- 
rant, and does not amount to a lawful provocation and so the 
defendant cannot infer that the defendant was in a heat passion 
because of the arrest, which the court granted, to which the 
defendant excepted. 

The following, also, were given, at the instanee of the 
defendant : 
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[* 55] *4. If the jury believe from the evidence, that the 
arrest was made in pursuance of an order of the marshal 
of St. Louis, that the officers of the watch must arrest the defend- 
ant if they found him remaining in the city after the time within 
which ordered to leave, and for that reason alone, then the arrest 
was illegal, and they cannot convict of murder unless they are sat- 
isfied from the evidence that there was express malice in the case. 
5. If the jury believe from the evidence, that the defendant, at 
the time of the arrest was not in the act of violating any city 
ordinance or law, and was not found under suspicious circum- 
stances, and unable to give a good account of himself, then the 
arrest was illegal. 

6. If the jury believe from the evidence, that the arrest was 
illegal, then the officer making the same must be regarded in the 
light of a private individual citizen making an arrest upon the 
defendant. ; 

7. The jury are instructed, that homicide shall be deemed justi- 
fiable when committed in defence of one’s person, when there shall 
be reasonable cause to apprehend a design to commit a felony, or 


to do some great personal injury, and there shall be immediate 
danger of such design being accomplished. 

8. That the mere suspicion of vagrancy shall not alone justify 
an arrest without a warrant, unless the prisoner be in the act of 
vagrancy at the time, and that an arrest so made will be illegal. 


The court on its own motion gave the following instructions : 

9. Gentlemen of the jury: There is no situation in life so preg- 
nant with responsibility as that of a juror, whose duty it is to pass. 
upon the life or liberty of a human being; nothing so unpleasant 
and nothing oftentimes so difficult: you will not permit the social 
condition of the accused to bias your minds in coming to a conclu- 
sion. He is in all respects, entitled to a fair and impartial trial, 
and if after weighing all the testimony in the cause, you entertain 
a reasonable doubt as to the guilt of the accused, you ought in that 
case acquit the defendant. 

10. If the jury are of the opinion that the arrest was made 
solely because the defendant had committed a breach of the promise 
with the city officers, in remaining in the city limits beyond a 
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stipulated time, then the arrest was illegal, and you will find the 
defendant guilty of manslaughter in the third degree, and assess 
the punishment to imprisonment in the Penitentiary for a term not 
less than two nor more than three years, or by a fine not less than 
five hundred dollars, or by imprisonment in the county jail not 
less than six months, or by both a fine not less than one hundred 
dollars and imprisonment in the county jail not less than three 
months. 

*The following were also asked by the defendant, [* 56] 
but were refused by the court: 

1. If the jury believe from the evidence, that the arrest was an 
illegal arrest, and that the defendant in resisting the same had 
just cause to believe himself in danger of being killed, or in danger 
of receiving great bodily harm, and could not prevent the same 
by escape or otherwise, they must find the defendant ‘‘not guilty,” 
unless they are convinced from the evidence that there was ‘‘mal- 
ice’ on the part of the defendant. 

2. If the jury should be of the opinion that the arrest was made, 
solely because the defendant had committed a breach of the prom- 
ise with the city officers, by remaining in the city limits beyond a 
stipulated time, the arrest was illegal. 

3. If the jury believe that the arrest was illegal, and that the 
defendant committed the killing in resisting the arrest and because 
of the same, then they cannot convict of murder. 

4. If the jury believe from the evidence that in resisting the 
arrest, the defendant first ‘‘retreated te the wall,” and only shot 
when escape was cut off, and that the defendant had just cause to 
believe himself in danger of great bodily harm, and that he shot, 
not from malice, but to defend himself and to prevent the arrest 
from being effected, and shall also believe from the evidence that 
the arrest was illegal they are bound to acquit. 

5. The words used in the statute law, defining the crime of 
murder, to-wit: ‘‘willful, deliberate, and premeditated killing,” 
are used in the same sense and have the same meaning with the 
words ‘‘malicious killing,” as used at common law: ‘‘Decs. Sup. 
Court.” 

6. If it shall appear to the jury ‘‘upon the trial of any person 
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indicted for murder or manslaughter, that the alleged homicide 
was committed under circumstances, or in a case where by any 
statute, or the common law, such homicide was justifiable, or ex- 
cusable, the jury shall return a general verdict of not guilty: R. 8. 

7. That an illegal arrest, places the officers making it, upon 
the same footing with any other trespasser upon the person, and 
where great bodily harm may be reasonably feared, an illegal 
arrest may be lawfully resisted, even with a deadly instrument, 
where no means of escape are left. 

8. The premeditated homicide is not necessarily malicious, but 
that the premeditation must also include a design of doing an ille- 
gal act. 

9. If the jury believe from the evidence that the arrest was made 

in pursuance of the order of the marshal and that the or- 
[* 57] der of the *marshal was given because he, the defendant, 

had not left the city within the stipulated time, then the 
arrest was illegal. 

10. In determining upon the indictment that operated upon the 
police to arrest the defendant, Ward, at the time of the homicide, 
the jury shall consider the orders given to the police by the mar- 
shal, and if the jury believe from the evidence that the cause for 
the arrest was the breach of promise on the part of the defendant, 
to leave the city within any given time, then the attempt to arrest 
was illegal, the police officer attempting the arrest was a tres- 
passer, and the killing, if done in resisting, or under the provoca- 
tion of such arrest was not murder. 

11. If the jury believe from the evidence, that the attempt to 
arrest defendant, was on a charge of violating some law or ordi- 
nance of the city of St Louis, not amounting to felony, then in 
order to justify such attempted arrest of defendant, Ward must at 
the time thereof have been found “‘in ¢he act of violating” such 
law or ordinance, and if defendant Ward, at the time of such at- 
tempted arrest was not in the act of violating such law or ordi- 
nance, such attempted arrest was illegal, and the killing of such 
officer in resising such arrest, and under the provocation thereof, 
was not murder. 

12. If the jury believe from the evidence, that defendant Ward 
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was arrested by officer Hibler on a charge of a violation of an 
ordinance of the city of St. Louis, entitled ‘‘An ordinance con- 
cerning vagrants,” and that said Ward, at the time of such arrest, 
was not found in the commission of any act constituting vagrancy, 
then in that case such an arrest was illegal and the killing the 
officer in resisting and under the provocation thereof was not 
murder. : 

13. The order of a superior officer will not justify the making 
an illegal arrest, notwithstanding that it is the duty of policmen 
by ordinance to obey the commands of their superior officers. 

14. If the jury believe from the evidence that the homicide was 
committed in resisting under the provocation of an illegal arrest, 
it is not murder, though the defendant at the time of doing the 
deed intended to kill Hibler, provided there is no evidence of ex- 
press malice. 

15. If the jury believe from the evidence that the arrest was 
made in pursuance of the order of the marshal, and that alone, 
then it cannot be justified by showing that the defendant was a 
vagrant at the time, but the legality of the arrest will depend on 
the legality of the order from the maashal. 

16. If the jury believe from the evidence that there is a reason- 
able doubt of the guilt or innocence of the defendant, or if the 

jury, from the evidence, have a reasonable doubt as to any 
[* 58] one point necessary to *establish the crime as charged in 
the indictment, then they ought to acquit the defendant. 

In the former opinion of this court, it is stated plainly, ‘‘that 
the legality of the defendant’s arrest was a material question in 
determining the character of the homicide. 

That the breach of the promise to leave the city was no legal 
ground for his arrest. 

It was, therefore, important to the State to prove that Hibler 
was a watchman, one of the police, and that Roberts was guilty of 
some violation of the city ordinances, or that he came within the 
description of the persons who might legally be arrested by the 
police. 

To this it was proper to give evidence tending to show that he 
was at the time of the attempted arrest a vagrant, as declared by 
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the ordinances of the city. It was also necessary to prove Hibler 
to be a police officer. But it cannot be imagined, for these reasons, 
that it was necessary to aver in the indictment, that Hibler was a 
police officer, or that Roberts was a vagrant. 

It is not similar to an indictment against a person for resisting 
an officer in the discharge of his duty. It is the character of the 
person resisted that partly infuses itself into the act of resistance 
and deepens its criminality. There, it isnot the man, merely, but 
the officer, in his character as such, which the law has given to him, 
the resistance to whom is the offence. This official character must 
be averred—it makes a part or it is rather one of the ingredients 
of the offence. 

It is not so in this case. The deliberate, willful, premeditated 
killing of Ephraim Hibler, had he not been an officer, would have 
been just as great a crime as if he had been the chief officer of 
the city. | 

It was also proper to prove that the arrest was ordered, not by 
reason of the breach of the promise ‘‘to leave the city,” but be- 
cause the defendant was one of those characters contemplated by 
the framers of the city ordinances, and provided against therein. 
To prove then that he was an able bodied person, idling about the 
streets, frequenting tippling houses, bawdy houses, and without 
any visible means of support, in short, to prove him such a 
character as the ordinance declares a vagrant, was proper. 

There is nothing, therefore, in the acts of the court below, in 
relation to these points, that we find fault with. 


The admission of the dying declarations of Hibler, after the 
foundation laid for them, as in this case, was proper and right. 
We again repeat, that we do not consider a warrant necessary, 
in every case, before a policeman can arrest. Under 
[*59] the various *ordinances of the city, arrests may be 
made without a warrant, in particular situations, or 
under peculiar circumstances. Vagrants, night walkers, and other 
suspicious characters, under the regulations of the city, may law- 
fully be arrested without a warrant. 
To drive a policeman to the necessity of applying for and 
obtaining a warrant, in order to make an arrest in every case legal, 
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would be to take away the safe guard of property and life in our 
city, and expose the sleeping inhabitants, with all their property, . 
to the burglar, the incendiary and the cut-throat. 

There are many points, noted in the briefs of the counsel of 
the defendant, which were very ingeniously and ably argued, and 
I take pleasure in expressing my gratification at such professional 
ability as was displayed by the counsel for the State and for the 
defendant in this court. I shall briefly notice several of these 
points and pass on to the main question of this case, which is, I 
consider, the rejection of the co-defendant, Jones, as a witness, 
and is marked as the third point in the brief of the defendant’s 
counsel, 

The points about the giving and refusing instructions, and the 
motion for a new trial, on the ground of newly discovered evi- 
dence, and the motion in arrest, are passed over with the remark, 
that I have carefully examined them, and each of them, and feel 
unwilling to disturb the judgment of the court below thereon. 

The instructions given in the case, in my opinion, place 
the law of the case plainly before the jury. The instruc- 
tions refused were properly refused. We adhere to the 
former opinion, about the right to arrest at common law, and 
refer to it and the authorities therein cited. All the objections 
in relation to jurors and the want of examination of the prisoners 
before indictment, have been overruled; they have no intrinsic 
force in them. 

I now come to the question about the competency of the - 
co-defendant to testify. This question, as it now stands, merits 
our consideration. The case of Garret v. The State in 6 Mo. 
Rep. page 1, is the only case in which the point was expressly 
decided by this court. In that the opinion was written by Judge 
Tompkins, and bears upon its face hesitancy and doubt. ‘An 
accomplice as zt seems, is a competent witness (2 Starkie 22) 
and may be examined if he be willing, &.”’ says the judge ; that 
is, it has the appearance in law that’ the accomplice may be a 
witness. This opinion was afterwards somewhat reviewed by 
Judge Napton, in the case of McMillen v. The State, 13 Mo. 
Rep., and its force, as authority, much weakened. Indeed, the 
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point is now in doubt, which way the authority prevails. 
[*60] As the law now stands, thus *doubtful, it will be 

necessary for us to turn our attention to this point, that 
hereafter the practice in our courts may be uniform. 

In all probability, had the remarks of Judge Napton not been 
made in the case of McMillen v. The State, we should never have 
been called on to settle this question. It is generally of the 
utmost importance to have uniformity in the decisions of the 
courts of last resort. Whenever, then, a doubtful point has been 
ruled one way, it is better for its ruling to be looked to as the 
law, than to have it turned over and thrown in doubt. Decisions, 
in which principles have been misapplied or overthrown, should 
be corrected, and the sooner the better. This doubtless was the 
reason why Judge Napton touched the subject in McMillen’s case. 

In 2 Virginia cases page 317, the general court held, that it 
is a well settled rule of evidence, that a party, in the same suit 
or indictment, cannot be a witness for his co-defendant, until he 
has been first acquitted, or, in some cases convicted, whether the 
defendants be jointly or severally tried: 1 Hall 303, 306. This 
rule is evidence, as well by the earlier decisions of the English 
courts as by a more recent determination of Lord Ellenborough, 
in the case of Rex v. Lafone and others, 5 Esp. 155; and in the 
case of the People v. Bill, 10 Johnson’s Rep. 95. 

In the case of the Commonwealth v. Lewis Marsh and Henry 
Barton, 10 Pickering 57. These men were jointly indicted for 
forgery ; the trial of one of them was continued; therefore he 
was called as a witness for his co-defendant and was by the 
court excluded as incompetent. Judge Wilde said, ‘‘it is 
an inflexible rule of evidence, that the parties of record, 
whether in civil or criminal prosecutions are not admissi- 
ble as witnesses. They are not suffered to testify in their own 
favor, nor are they compellable to furnish evidence against them- 
selves. This rule is not founded exclusively on the ground of 
interest but of public policy. The same rule is adopted in crim- 
inal prosecutions, even if the defendants are tried separately.” 

In 2 Camp. 334, in note, Le Blanc, justice, said, ‘‘the general 
rule was, that no person, who was a party to the record, was 
admissible as a witness,” 
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In Rex v. Locker, Wainwright and wife, 5 Esp. Rep. 107: In 
an indictment for a conspiracy, the wife of one defendant can- 
not be a witness for the other. Lord Ellenborough said, upon 
the proposition to introduce Mrs. Locker (Locker having gone 
through with his case) as a witness for the other defendants, 
Wainwright and wife, ‘‘he was clearly of the opinion, that she 
was inadmissible. A joint crime was suspected, in which 
the husband was implicated: and who would be *bene- [* 61] 
fitted by it? It was a clear rule of the laws of Eng- 
land, that a wife could not be called as an evidence for or against 
her husband, except in the excepted case of Lord Andley ; and 
whether her evidence was mediately or immediately to affect him, 
the legal objection was equally applicable.” 


In the case of the State v. Smith, 2 Iredell 405, Gaston, Judge, 
said: ‘It has been insisted in argument, that where a separate 
trial is had, the prisoner may have witnesses who cannot be ad- 
mitted if he be tried jointly—for example, his co-defendants or 
their wives. But this is a mistake, whether the trials be separate 
or not, one of the several defendants indicted together, can not 
until he is finally discharged, be a witness for the others—and 
whenever the wife of one is not permitted to testify for the others 
on a joint trial, she will not be received for them, although her 
husband be not then on trial.” 

In Rex v. Lafone, Hopburn, Davis, Belleter and another, 5 
Esp. Rep. 154, Lord Ellenborough said: ‘‘In case of a joint in- 
dictment against several for a joint offence, I have never known 
this evidence offered, and I think it cannot be admitted. To al- 
low this evidence, would go to every criminal case, for if two 
were indicted, one by suffering judgment by default, might pro- 
tect the other. There is a community of guilt ; they are all en- 
gaged in an unlawful proceeding ; the offence is the offence of all, 
not the act of the individual only.” 

In the case of the State v. Carr and others, one of several was 
not admitted as a witness though no evidence was adduced to 
criminate him, 1 Cox N. J. Rep. 1. Where there is no evidence 
to inculpate a defendant, or where one was made a defendant by 
mistake, or where one was made a defendant for the express pur- 
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pose of excluding his testimony, if nothing be proved against 
him, he may be admitted as a witness. Bull N. P. 285; Sider- 
fin 441 ; Addison 352; Pennsylvania v. Leach. The practice in 
these cases, is, for the court to direct his acquittal, that he may 
be used as a witness. The People v. Bill, 10 John’s Rep. 95. 
In this case the court said: ‘‘It appears to be a technical rule of 
evidence, and one well settled, that a party in the same suit or 
indictment cannot be a witness for his co-defendant, until he has 
first been acquitted, or, at least, convicted. Whether the defend- 
ants be tried jointly or separately does not vary the rule. It is’ 
being a party to the record that renders him incompetent, and the 
practice is, when nothing appears against one of the defendants, 
for the court to direct his immediate acquittal, that he may be used 
as a witness.” 1 Hale’s P. C. 306 ; Peake’s Ev. 100, note; 6 
Term. Rep. 6238. 
As to the incompetency of the co-defendant, see also, 

[* 62] the Peoplev. *Williams, 19 Wendell 377 ; State v. Mills, 

2 Dev. 420; Rex v. Rowland, 5 Ry. and Mov. 401; 
21 Eng. Com. L. Rep. 471 ; 1 Yerger, 531 ; Wharton’s Crim. B. 
210; State v. Calvin, 1 R. M. Chan. 151 to 169. 


In the case of Jones v. State of Georgia, 1 Kelly 617, a con- 
trary doctrine was held. A person jointly indicted, who served 
on the trial, was considered a competent witness for his co-de- 
fendant. 

The authorities are, in some degree in conflict, but the weight 
of authority is against the admissibility of such evidence. 

Public policy, in my opinion, is likewise against it. Men guilty 
of one crime are tempted to commit another in order to escape 
from the impending judgment. 

The opinion of Judge Napton very plainly shows his view of 
this question, and how he would have decided it if necessary, in 
the case of McMillen v. The State in 13 Mo. 


I come, therefore, to the conclusion that the court did not err 
in rejecting the evidence of the accomplice, Jones. The judgment 
of the criminal court is therefore affirmed, Judge Gamble concur- 
ring ; and the case is remanded to the court below in accordance 
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criminal practice, for that court to proceed in order to have 
its judgment carried into execution. 

Judge Scott dissents on the point of the incompetency of the 
co-defendant only.(@) 


Hickey, defendant in error, v. Ryan, plaintiff in error. 


15 Mo. 62. 


1, Fraudulent conveyance.—Pecuniary embarrassment, at the time of the 
sale of property, is not sufficient evidence of an intent to defraud 
creditors, in the absence of proof that such embarrassment was suc- 
ceeded by insolvency or inability to discharge obligations. 

2. Instructions.—An instruction which refers a matter of law to the jury 
is erroneous. 


Error to St. Louts Circutt Court. 


Hr, for plaintiff in error. 
Hupson, contra. 


Scort, J., delivered the opinion of the court. 

This was an action of assumpsit, brought by Hickey against 
Ryan, for services rendered. Hickey recovered judgment, upon 
which this writ of error is prosecuted by Ryan. 

Hickey was employed by Ryan for a number of years, as a 
laborer, at $14.00 per month, until his account amounted to a 
considerable sum. During the course of his employment, or 
shortly after its termination, Ryan obtained from him promisso- 
ry notes amounting to $1400. There was some proof that the 
consideration of these notes was the sale of an 
*ice house. Thesubscribing witness totwoofthenotes, [* 64] 
testified, that ‘‘to the best of his recollection, they had 





(a) State ». Jones, 16 Mo. 388 ; Young 7. Croughton, 17 Mo. 367; State 
v. Edwards, 19 Mo. 674; Kick v. Merry, 23 Mo. 75 ; State v. Stotts, 26 Mo. 
307 ; State o. Burnside, 17 Mo. 348. 

As to course to be pursued if there is no evidenca against co-defendant, 
see Hood v. Matthias, 21 Mo. 308; Brown v. Lewis, 25 Mo. 338; Benoist». 
Sylvester, 26 Mo. 585 ; Steamboat Prairie Rose v. Cross, 34 Mo. 109. 
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something to do with an ice house transaction, and sale of an ice 
house, by Ryan to Hickey.” Ryan, he ‘‘thought, was embarrassed 
in his affairs at the time.”” There was no evidence as to the con- 
sideration-of the other two notes. The defence to the notes, was, 
that there was no consideration for them, and that the sale of the 
ice house, by Ryan, was for the purpose of defrauding his credi- 
tors. There was evidence, showing that Hickey sold ice for 
Ryan for a considerable time and that he accounted with him for 
money received in the course of his employment. The defendant 
pleaded to the plaintiff’s declaration, the general issue—set-off 
for goods and merchandise,- money paid and laid out, money had 
and received upon an account stated, and the: statute of limita- 
tions of two and five years. Issues were on these pleas, and the 
trial resulted in a verdict for the plaintiff for $1045.80, of 
which the sum of $42.00 was afterwards remitted. 

The court gave the following instructions, at the instance of the 
plaintiff : 

1. ‘That if the jury believe from the evidence, that the plain- 
tiff was in the employment or the defendant, and rendered him 
services, they should allow him for such services, as much as they 
believed from the evidence, the same were reasonably worth—not 
to exceed fourteen dollars per month, for the time he was so 
employed, but not to exceed the limitation specified in the second 
instruction given for defendant. That if the jury believe from 
the evidence, that the plaintiff rendered services or performed 
labor for defendant, at his request, the plaintiff is entitled to re- 
cover for the same, unless the defendant has established by evi- 
dence, that he has paid for such services or labor, or has a legal 
and just offset against the same. The jury may allow interest, on 
the amount found to be due the plaintiff, from the date of the 
institution of this suit.” 

The court, of its own motion, gave the following : 

As to the extent of the plaintiff’s claim. 

3. The jury are instructed that the plaintiff’s claim in this ac- 
tion, is restricted to work and labor, and that he is not entitled 
to recover at their hands, any allowance of the proceeds, of ice, 
belonging to him, but received by the defendant. 
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As to the limitation. 

4. The plaintiff can only be allowed, in this case, for work and 
labor, from and after the 3d day of October, 1841 ; all prior to 
that date the jury will exclude. 

*As to the consideration of the notes. [* 65] 

5. The jury are instructed, that these, on their face, 
import a good and valuable consideration ; and if the jury shall 
be satisfied from the evidence, that they were executed by the 
plaintiff, and delivered to the defendant, it is for the plaintiff to 
establish by proof, satisfactory to the jury, that there is no such 
consideration. Neither a want, nor a failure of consideration is 
made out by showing the receipt, by the defendant, of moneys 
arising from the sale of ice, to which the plaintiff was entitled. 


As to the question of fraud in this case. 

6. The court instructs the jury that fraud must be proved; but 
this rule does not exact direct and positive proof. It is only 
meant to signify to the jury, that while the existence of fraud may 
be presumed, whenever the facts and circumstances, disclosed by 


the evidence, render such presumption just and reasonable, yet, 
that without such evidence, no such presumption can be indulged 
in by the jury. 

The court is asked to instruct you, to the effect, that no man 
can take advantage of a fraud, to which he is a-party. This is 
so, but it is equally true, as a general proposition, that the law 
withholds its assistance, or protection from both parties to a trans- 
action, shown to be fraudulent, and in which they concur, If, 
therefore, the jury shall be satisfied from the evidence of the notes 
or any of them, that Ryan was embarrassed in his circumstances, 
and that the said notes, or any of them, were executed in fulfillment 
of a design between the parties thereto, to hinder, delay or keep 
off Ryan’s creditors, or to cover up or conceal his property from 
them, then the said notes, or such of them as shall be shown to 
have been made for that purpose, cannot be allowed the defend- 
ant in set-off. 

The defendant asked the following, which were refused: 

1. The plaintiff is not authorized to set up as a claim in this 
case, any moneys received by Ryan for the ice of the said Hickey 
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or for any money received from the proceeds of said ice sold for 
Ryan by said Hickey, and for which ice the notes were given ; the 
claim of the plaintiff, in this case, must be confined to his bill of 
particulars, filed, and the whole scope of the plaintiff’s claim is 
for work and labor. 

2. Before the jury can find that the notes in question were made 
in fraud, or without consideration, they must be satisfied, from 
the evidence, that such fraud or want of consideration has been 
proved and established by competent proof; and the jury are to 
consider that fraud, in every case, must be proved by satisfactory 

evidence, and cannot be presumed ; andthe jury are also 
[* 66] to consider that no party can insist in *defence or to 

avoid his notes, upon his own fraud or any fraud to 
which he is a party. 

3. If the jury believe from the evidence, that the plaintiff exe- 
cuted the notes to the defendant, then the jury is instructed, that 
by the law, the said notes import a good and valuable considera- 
ticn, and the amount thereof is a set-off in this case, and the 
plaintiff cannot be permitted to set up that said notes were execu- 
ted by him to defraud the creditors of Ryan. 


4. Fraud, in any case, cannot be presumed, but must be 
proved, and no man can take any advantages of or found any 
defence upon his own fraud, or a fraud to which he is a 
party. 

5. If the jury should allow the plaintiff for any moneys that 
Ryan may have received for the ice sold by Ryan to Hickey, the 
said Hickey would not be barred, under the issues in this case, 
from suing for the same moneys received by Ryan for such ice. 

6. The jury are instructed, not to allow the plaintiff in this case, 
any thing for any moneys received by Ryan for ice sold by Hickey. 

7. The jury are instructed, that in their consideration of this 
case, they are confined to the issues made by the parties in their 
pleadings. 

8. The plaintiff cannot recover, nor set up any claim in this 
case beyond the bill of particulars filed, which limits the claim of 
the plaintiff to work and labor. The plaintiff in this action, for 
money received by Ryan for ice of Hickey, such claim being prop- 
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erly cognizable and the subject of another action, and the allow- 
ance of such a claim in this suit would operate to the injury of 
the defendant, by giving the plaintiff the opportunity of recover- 
ing twice for the same cause of action. 

It is impossible for one to read the record in this cause, with- 
out feeling some misgivings as to the propriety of the verdict. It 
is hard to believe that Hickey, who was a poor laborer, should 
serve for five years, almost continuously, except when sick, with- 
out receiving some portion of his wages. The verdict has allowed 
him for all his services, not barred by the statute of limitations. 
He worked at the rate of $14 per month, until his services 
amounted to upwards of $1000, and during that whole time, it 
would seem, never received a cent. How he obtained his clothing, 
from what source he derived his pocket-money, we are left to con- 
jecture. Ifhis situation in life is considered, and the ability of Ryan 
to pay wages, our experience of the transactions of men should 
admonish us not to lend too ready an ear to the probability of 
such an occurrence. On the other hand, the existence of the notes 
in the possession of Ryan, is very mysterious, and although, by 
law, they import a consideration, and devolve upon 
Hickey the necessity of *avoiding them, by showing a {* 67] 
want of consideration, fraud or other defence, yet, 
under the circumstances, a jury would be warranted, on slight evi- 
dence, in finding against th eir validity. It is evident that the 
transactions between the parties, if we may judge from the record, 
was not fully explained tothe jury. These observations are made, 
not as a reason for granting a new trial on the evidence, but as a 
justification for a thorough sifting of the instructions, in order to 
ascertain whether they are freed from all objections. 

The instruction of the court, in relation to fraud, was, per- 
haps, too broad, taking into consideration, the slight evidence on 
which itwas founded. Indeed, if all the evidence on the subject 
is preserved in the record, it may be questioned, whether it 
would have warranted an instruction, at all, relative to that mat- 
ter. As the instruction, however, was brought out by the conduct 
of the defendant, in first asking one, on the subject of fraud, 
which was properly refused, he cannot complain that a proper 





SUPREME COURT OF MISSOURI. 
Billings e¢ al.v. Atchison, 15 Mo. 








one was given in relation to that matter; especially, as it seems 
a subsiitute for that sought by him. The only evidence of fraud, 
as to creditors, was that of the witness who thought that Ryan 
was embarrassed, at the time of the sale of the ice-house. Pecu- 
niary embarrassment, at the time of the sale of property, 
unaccompanied with other circumstances, is not sufficient evidence 
of an intent to defraud creditors. There is no proofs, showing 
how the embarrassment eventuated. Whether it was succeeded 
by insolvency, or by inability to discharge his obligations, we are 
not informed. Insolvency is not an inevitable consequence of 
pecuniary embarrassment. 

The instruction of the court, in relation to the set-off, given at 
the instance of the plaintiff, is objectionable—6 Mo. Rep. 278. 
The word “‘set-off”’ should not have been qualified with the words _ 
‘legal and just.”” Such an instruction referred a matter of law 
to the jury, and directed them that their sense of justice might 
override the law.(a@) The overloading of the words of an 
instruction with epithets, in the hope of obtaining, thereby, an 


advantage in the argument before the jury, is not a very safe 
practice. It may frequently lead to reversals. 

Judge Ryland concurring, the judgment is reversed and the 
cause remanded. 

Judge Gamble did not sit in the cause. 


BiLines, eé al., plaintiffs in error v. AtcHIson, defend- 
ant in error. 


15 Mo. 68. 


1. Set-of's—An assignment in full of a note not negotiable can not be 
canceled so as to defeat set-offs which the maker may have against the 
assignee. 


Error to St. Louis Court of Common Pleas. 
Topp and Krum, for plaintiffs in error. 


Hopson, contra. 





(a) See McDermott v. Barnum, 19 Mo. 204; Valle v. Cerre, 36 Mo. 575. 
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Scott, J., delivered the opinion of the court. 

The evidence in the cause disproved the plaintiffs petition. It 
showed that the note was not assigned to McNair, but to the 
Knox Insurance Company. If the cancellation of the assignment, 
in full, to the Knox Insurance Company was made under circum- 
stances which would not destroy its right of action, the suit might 
have been brought in its name, as the trustee of an express trust. 
See Duty’s adm’r. v. Dutcher, decided at this term. If the 
holders of the note found it necessary to bring suit in their own 
name, all the circumstances should have been 
*stated, as in a bill in equity, showing their right, and [* 71] 
that there was no mala fides in their conduct in ob- 
taining the note. For the reasons given in the case of Davis v. 
Christy, 8 Mo. Rep. 571, an assignment in full, of a note not 
negotiable, cannot be canceled, as may be done with negotiable 
paper. The parties to such an instrument cannot defeat or throw 
obstacles in the way of set-offs which the maker may have 
against any assignee, as would be done if. assignments in full 
were permitted to be canceled. The other judges concurring, 
the judgment is affirmed. 


Sr. Lovurs to use of YEATMAN and others, respondents, v. Fox & 
GREEN, appellants. 


15 Mo. 71. 


1. Jurisdiction. —The Law Commissioner of St. Louis has no jurisdiction 
in an action on a penal bond in the sum of two hundred dollars. In 
actions on such bonds, the judgment is always for the penalty, which 
determines the jurisdiction of the court. 


Appeal from St. Louis Law Commissioner’s Court. 
Hart, for appellant. 
PaGE, contra, 


Scott, J., delivered the opinion of the court. 
The only question in this cause is, whether the Law Commis- 
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sioner has jurisdiction in an action on a penal bond in the sum of 
two hundred dollars. The law gives jurisdiction to that officer 
“tin all actions founded upon contract, where the debt, or balance 
due or damages claimed, exclusive of interest, shall not exceed 
one hundred and fifty dollars. The opinion has generally prevail- 
ed in this State, that the penalty of a bond determines the juris- 
diction of the court. In actions on such bonds, the judgment is 
always for the penalty. It never was supposed that justices of 
the peace had jurisdiction on penal bonds, until the legislature 
authorized actions to be brought on constables’ bonds, in their 
courts, on cases where the damages claimed did not exceed ninety 
dollars: Wimer v. Brotherton, 7 Mo. Rep., 264. The other 
Judges concurring, the judgment is reversed.(@) 


Pace & Bacon, appellants, v. Burner, e¢ a/., respondents. 


15 Mo: 73. 


1. Delivery bond—Defense—In an action on a delivery bond, a security 
in the bond is estopped from setting up, as a defense to the action, 
title in himself to the property levied on. 


Appeal from St. Louis Circuit Court. 
[* 76] Knox and KEtoee, for appellants. 


FIELD, contra. 


Scort, J., delivered the opinion of the court. 

The respondents present themselves in an attitude which pre- 
cludes the court from rendering them the relief which they seek. 
Here is property levied upon on the 22nd day of May, and a bond 
given for its delivery on the 2nd day of September following the 
day of sale; it is forfeited, and a jury, on the 13th of Novem- 
ber, is summoned at the instance and on the claim of one of the 
sureties to try the right of property, and having found the 
property described in the bond, to belong to the claimant, 





(a) Gen’] Stat. 1865, chap. 150. Wagner's Stat. p. 239. 
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that verdict is returned as an excuse for the forfeiture. We 
hold that the claimant of property levied on by virtue of 
its delivery, can only avail himself of his claim by complying 
with the condition of the bond, delivering the property at 
the time and place required, and making his claim to it. If 
he suffers a forfeiture, he cannot by a future successful assertion 
of his claim, avoid the consequences. The bond is a statutory 
one, and can only be defeated by such defenses as are allowed by 
law. The statute gives no such defenses, and in an action at 
law for a breach of its condition, which is authorized, it is not 
pretended that such a defense could prevail. The form of proce- 
dure adopted to enforce the bond, cannot vary the defense. We 
do not see the force of the argument, that inasmuch as by the 
statute, zen days notice of the trial must be given to the creditor, 
and, as in all cases, a forfeiture of the bond may be had in ¢en 
days from the levy, a trial had after the forfeiture of the bond, 
should be effectual, as a defense, as if it had taken place prior to 
that event. Ifa claim to the property is interposed on the day 
of trial, notice may be given on the same day to the creditor, 
and the trial had on the day of the delivery of the property, 
according to the terms of the bond. If the claim is made within 
ten days from the time of delivery, the condition of the bond 
may be complied with, and the sale postponed to a day that 
would enable the sheriff to give the creditor the requisite notice. 
If this should be refused, the claimant would not be without 
his remedy, as he may sue the sheriff, or the purchaser of the 
property at his sale. Persons who have claims to property, 
seized under execution, will find that a forthcoming bond isa 
hazardous instrument, on which it is dangerous to litigate their 
rights. They should never become parties to them. If acreditor 
sues out his execution, which is levied on property, and a party 
should become security for its delivery, after the bond is forfeited he 
should not then, for the first time, be heard, in making 

*his claim to the property. Such a course is an injury [* 77] 
to the creditor. It arrests his execution for months, as 

in this case, by interposing a security on which he relies, and 
after all other property of the debtor may have been disposed of, 
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or made way with, or it is too late for another levy or sale, it takes 
away the means to which he looked for satisfaction of his debt ; 
and that, too, by one who had bound himself that those means 
should be forthcoming for the payment of his demand. The de- 
termination of this case is based upon the principle, recognized in 
the courts of many of our sister States, that when goods, seized 
under execution, are delivered to a third person, on his giving a 
receipt, promising to re-deliver them on a given day, and the re- 
ceiptor refuses to comply with his promise, claiming that the 
goods, at the time of the levy and receipt, were his own, he is 
estopped from setting up title in himself, in an action on his un- 
dertaking : Dezell v. Odell, 3 Hill 215; Bursley v. Hamilton, 15 
Pick. 40. 


The case of Lampres v. State, 7 Black. 43, cited by the re- 
spondents, to show, that after a forfeiture, a trial of the right 
of property in which the right is found for the claimant, though a 
party to the forthcoming bond, will be a defense against any 
proceedings on it, is not in point. In that case, it may be gath- 
ered from the statement, that the trial of the right of property 
took place before a forfeiture, and in consequence of the finding 
there was no delivery. In the case of Long v. United States, 
Freem. Miss. Reps., the surety, who was relieved, was not a party 
to the forthcoming bond. The case of Bursley v. Hamilton, 15 
Pick., cited to show that the finding of the jury, that the property 
is not in the debtor, might be given in evidence, in mitigation of 
damages, is not applicable. That was an action of assumpsit, to 
recover damages for the non-delivery of the property by the 
receiptor. This is a proceeding under a bond with a penalty, and 
the law has fixed the rule by which the damages shall be estimat- 
ed in case of a forfeiture. 


Under the statute regulating proceedings in courts, Butler was 
a competent witness. 


The other Judges concurring, the judgment is reversed and the, 
cause remanded.(a) 





(a) Robards v. Samuel, 17 Mo. 555; Waterman ¢. Frank, 21 Mo. 108. 
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McCaBe, respondent, v. LEcoMPTE, appellant. 


15 Mo. 78. 


1. Justice Court—Appeal—Notice of an appeal from a justice’s Court is 
still necessary, notwithstanding a continuance may have been granted 
at the first term for want of it, unless the appellee appears or does some 
act which is tantamount to, or a waiver of, notice. 


Appeal from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE, 


McCabe, as surviving partner of Lane & McCabe, sued Lecompte 
before a justice of the peace. The cause was tried in July, 1850. There 
was a judgment in favor of Lecompte, and within ten days McCabe 
appealed to the St. Louis court of common pleas. The record was 
returned to the Sept. term, 1850, of that court: but no notice of the 
appeal having been given to Lecompte so as to render the cause triable 
at that term, it was continued, of course, to the February term, 1851. At 
that term, it was regularly docketed and tried, when judgment was ren- 
dered for the plaintiff. 

The defendant, Lecompte, after the end of four days, after this judg- 
ment, moved to set it aside ; the reason assigned, being, that the defend- 
ant had no actual notice of the appeal ; which motion was overruled, and 
defendant excepted. 

The only question, then, is, whether the want of notice of an appeal 
from the judgment ofa justice of the peace, has any other effect than to 
cause a continuance of the case at the return term. 

The defendant, Lecompte, maintains that an appeal so taken, is not tri- 
able antil actual notice has been given. 

The respondent maintains that the appeal so taken is.triable at the 
second term at any rate, unless continued for cause; the only effect of 
the failure to give notice, being, to cause a continuance for one term, (the 
return term) at the cost of the appellant. 


Morrow & DELaFIELD, for appellant. 
A. P. & P. B. GaREscHE, contra. 


Ry.anD, J., delivered the opinion of the court. 


The only question in this case, is the one with regard to notice. 
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[*79]  *The judgment before the justice of the peace, was in fa- 

vor of the defendant. Some days afterwards the plaintiff 
appealed, but gave no notice of his appeal to the defendant. At 
the first term of the court of common pleas, to which the appeal 
was taken, the cause was continued at the costs of the appellant. 
At the next term, the cause was called for trial and judgment 
was rendered, by default, against said defendant. The defend- 
ant afterwards moved to set aside this judgment and filed her affi- 
davit in support of the motion, alleging want of notice of the 
appeal. This motion was overruled, and the case comes before 
us upon the construction of the 22nd section, article VIL, con- 
cerning ‘‘justices’ courts,” Rev. Stats. 1845, which is as follows, 
viz: ‘If the appellant fails to give notice of his appeal 
where such notice is required, the cause shall, at the option 
of the appellee, be tried at the first term, if he shall 
enter his appearance on the first day thereof, or, at his 
instance, shall be continued, as a matter of course, until the suc- 
ceeding term, at the costs of the appellant ; but no appeal shall 
be dismissed for want of such notice.” 


The plaintiff below, contends, that the appeal is properly fo" 
trial at the next term after the first continuance, whether notice 
of the appeal was ever given or not. 

The appellant in this court contends, that the notice is still 
necessary, although a continuance was had at the first term, for 
want of such notice. That such continuance does not necessarily 
dispense with the notice, and that the appeal is never properly for 
trial, until notice of it has been given, or until the appellee has 
done some act by which notice is presumed to havé been given, 
or the want of it waived. 


We consider the appellant’s construction of this section, the 
true one. Notice must be given, notwithstanding the first con- 
tinuance ; unless the appellee appears, or does some act which 
may be considered tantamount to notice. This construction is 
more consonant with the principles of justice. A party should 
have his day in court. We, therefore, come to the conclusion, 
that the 22nd section, above recited, does not properly authorize 
the court below to try the appeal after the first continuance,unless 
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notice has been given. The judgment of the court of common 
pleas is therefore reversed, the other Judges concurring herein.( a) 


ee 


McGuL, plaintiff in error, v. Somers & McKee defendants 
in error. 


15 Mo. 80. 


1. Evidence—Recorder’s Certificate—A certificate of confirmation issued 
by the recorder under the act of 26th May, 1824, is only prima facie evi- 
dence ofea confirmation under the act of the 13th of June, 1812—Biehler 
o. Coonce, 9 Mo. Rep. 347; Macklot v. Dubreuil,j ib. 477; Boyce o. 
Papin, 11 2. 16. 


9, Same—Recorder Hunt's descriptive list—The descriptive list sent to the 
surveyor’s office, by authority of the act, is evidence of as high a 
character as the certificate would be, and a properly authenticated 
extract from it, is entitled to all the effect that the original certificate 
would have—Biehler v. Coonce, 9 Mo. Rep. 343. 


3. Survey— Effect of. —A survey when examined and sanctioned as contem- 
plated by law, is conclusive upon the government, upon all persons, 
who claim under titles subsequent to the survey, and, upon mere 
intruders and strangers without title: andit is prima facie evidence of 
locality against all persons, who claim under an opposing title. 


4, Titles— Conflicting. —If two titles properly located and covering the 
whole or part of the same land, are of the same age and description, 
the defendant being in possession cannot be disturbed. 


5. Titles to land.—A confirmation under the first section of the act of 13th 
June, 1812 if, of a common field lot, is superior to an opposing title, 
which stands alone upon a confirmation, under the act of 29th April, 
1816. 


6. Same.—A confirmation under the act of 1816, when properly surveyed, 
is superior to a New Madrid location. 


%. Deeds— Construction.—Known and fixed monuments, called for in a 
grant or deed, control the courses and distances stated in the same 
instrument. 


Error to St. Louts Circuit Court. 


Hateut, for plaintiff in error. 





(a) Gen’l Stat. of 1865, chap. 185, § 22; Wagner’s Stat., p. 850. 
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SPALDING, contra. 


[* 83] *GamBLE, J., delivered the opinion of the court. 


The plaintiff, McGill, claims the land in controversy, under a 
confirmation by the Act of Congress of 29th April, 1816, to 
Francis Cottard, and a survey under the confirmation:: The de- 
fendant’s claim title under the location of a New Madrid certifi- 
cate, in the name of James T. O’Carral, or his legal representa- 
tives. They also set up, as an outstanding title, a confirmation 
to Joachim Roy’s representatives, and a survey under it, convey- 
ing the land in controversy. The evidence to establish Roy’s 
title, consists of extracts from the minutes kept by the recorder of 
land titles when taking proof under the act of Congress of the 
26th May, 1824, and an extract from the list of claims pro- 
ven before him, which was sent to the office of the surveyor gen- 
eral as required by the act. The defendants also exhibited the 
titles of Augusta Chouteau, of Joseph Motard and of the com- 
mons of the town of St. Louis. The surveys of these claims em- 
braced nearly all the land surveyed under the Cottard confirma- 
tion, but this suit is brought to recover land not included in either 
of the three last mentioned claims. Roy’s survey is the only one 
established by the defendant, except that of the New Madrid 
claim which includes the land in controversy. 

The defendants allege that Cottard’s survey is made at the 
wrong place, and use the claims that conflict with it, as evidence 
of its improper location. 


At the request of the defendants the court below gave the fol- 
lowing instructions : 

1. If the land sued for in this action lies within the claim con- 
firmed to Joachim Roy as said claim is shown by transcripts pro- 
duced from recorder Hunt’s proceedings and list sent to the sur- 
veyor’s office, then there can be no recovery in this action. 

2. That if the jury find from the evidence that the Cottard 
claim and confirmation have been improperly located and survey- 
ed, and, that if properly located, it would not include the land in 
controversy in this suit, they will find for the defendant. 

3. That the survey of the St. Louis commons, given in 





OCTOBER TERM, 1851. 
' McGill v. Somers & McKee. 15 Mo. 








evidence in *this case by defendants,is tobepresumed [* 84] 
to be correct, and to be the true boundary thereof, unless 

it is proved otherwise, and that if the Cottard claim is located so as 
chiefly to be within the land confirmed to the ‘‘inhabitants of the 
city as commons” then such location is an erroneous location. 

4. That the survey of the Cottard claim given in evidence is 
not conclusive ; but that the jury are to judge from all the circum- 
stances, as to the propriety of such location ; and if they believe 
from the evidence that it is located and surveyed in the wrong 
place, they will find for the defendant. 

5. That the location and survey of the Joachim Roy claim, is 
presumed to be correct, until the contrary be shown ; and the jury 
are bound to consider it a correct survey, unless its correctness be 
disproved. . 

6. If the common field lot confirmed to Cottard lies wholly 
within the survey of the Chouteau mill tract, as made by Brown 
or Paul, except so much of it as extends further west than the 
west line of said mill tract, then there can be no recovery in this 
action. 

7. If the jury believe from the evidence that the land of Mo- 
tard, cultivated by him at Cul-de-Sac was a common field lot,~and 
that the same was possessed and cnltivated by him, under the 
Spanish government till he sold to Lee, and that Lee and Adams, 
or one of them, continued to cultivate and possess it, till after 
the change of government, the said land was confirmed to Motard 
or his representatives by the act of the 13th June, 1812, and 
the title thereof is older in point of time, and paramount to that 
of Cottard, if they conflict with each other. © 

8. If the jury find from the evidence that the common field lot 
claimed in Cottard’s name was possessed and cultivated by Adams 
prior to 20th December, 1803, and that he was the last cultivator 
and possessor of the same before the change of government, then 
the act of 13th June, 1812, confirmed the same to him, and the 
subsequent confirmation to Cottard by the recorder, is inopera- 
tive and passed no title. 


The plaintiff asked the court to give the following instructions, 
which the court refused : 
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1. The confirmation to Francis Cottard, given in evidence, and 
the survey and location given in evidence, under the authority of 
the United States, vested the land in controversy in the said Fran- 
- cis Cottard as against the title under which the defendants claim, 
unless the jury believe from the evidence in the case that the sur- 
vey and location, given in evidence are entirely erroneous and 
that the land confirmed to Cottard is other and different from the 

land so surveyed and located. 
[* 85] *2. If the jury believe from the evidence, that a part 

of the land confirmed to Cottard is within the survey to 
Motard, or within the commons, or within both as confirmed and 
surveyed under the several acts of congress, this will not entitle 
the defendants to a verdict in this case, if the jury believe the land 
in question, in this suit, is not embraced either in the Motard sur- 
vey or survey of the commons. 


3. The certificate and evidence under which a survey has been 
made to Joachim Roy is not a confirmation in the sense of a grant 
by the United States, and if it was, in case of any conflict between 


that and the confirmation to Francis Cottard, the latter will be 
preferred, being the older title ; that is, the confirmation to Cot- 
tard, if the land has been correctly surveyed, as described in the 
official survey, is the better title. 

4. In ascertaining the location of a grant, monuments and vis- 
ible boundaries in the grants and surveys, will control courses and 
distances, and when they disagree the line must be run according 
to the visible boundaries given, though it should disagree with the 
courses and distance as ascertained by the surveys made since the 
grant or deed. 

5. If the jury believe from the evidence, that the premises in 
question in this suit are not within the St. Louis commons as sur- 
veyed, and are not within the survey of the confirmation to Mo- 
tard’s representatives, then, neither of these can be set up by the 
defendants as oiltstanding titles to defeat the plaintiff’s recovery, 
claiming to be representatives of Cottard. 

6. If the jury believe from the evidence, that the concession to 
Cottard was duly executed, and that his will, given in evidence, 
was duly made and published, and that the deed from Etienne 
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Roussin was duly executed to Albert Tison, and that said Albert 
Tison is dead, and the plaintiffs are his heirs at law, and that the 
land confirmed to said Cottard by act of congress of 29th April, 
1816, included the premises in question, they will find for the 
plaintiffs. 

7. If the land conceded to Cottard was a common field lot, 
adjoining the common fields of the Cul-de-Sac, and the concession 
was duly executed at or about the time it purported to have been, 
and that the land in said concession was cultivated, inhabited and 
possessed by said Cottard prior to 20th December, 1803, then the 
same was confirmed by the act of congress of 13th June, 1812. 

8. If the jury believe from the evidence that a part of the land 
confirmed to Cottard [was] within the survey to Motard, within the 
commons or within both, as confirmed and surveyed under the sey- 
eral acts of congress, this will not entitle the defendants to a ver- 
dict in this case, if the court sitting as a jury, find that 
the survey and location to Cottard is *correctly made, [* 86] 
under the confirmation to said Cottard, and that the land 
sued for is within said confirmation and survey and outside the 
survey of the commons and the claim of Motard. 

9. Under the proof in this cause, the court sitting as a jury and 
finding the law and fact, is required to decide that the claim of 
Adams and the confirmation thereon is not a common field lot or 
out lot, within the meaning of the act of 13th June, 1812. 

10. The court sitting as a jury, should find, that no claim hay- 
ing been made by Calvin Adams to the land confirmed to Cottard, 
and said Adams, and those claiming under him, accepted a con- 
firmation and survey excluding the land in controversy in this suit, 
and no claim having ever been made under said Adams, to those 
claiming under him to said land, then the title acquired by said 
Adams and given in evidence in this case, is not a bar to the re- 
covery of the land claimed in this cause. 


The first instruction given by the court, makes the action of 
the recorder upon the claim of Roy’s representatives conclusive 
against the plaintiff as an outstanding and superior title. 

The act of 26th May, 1824, required the owners of town lots, 
out lots, and common field lots which had been confirmed by the 

Mo. R. VOL. XV. 5 
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first section of the act of 13th June, 1812, to appear before the 
recorder and prove the extent and boundaries of the lots so con- 
firmed, the recorder was required to submit a list of the claims so 
proved to the surveyor general, and another copy of the list to the 
general land office and to give a certificate of confirmation to the 
owner. 

The evidence in this case consisted of extracts from the record- 
er’s minutes and from the list sent to thesurveyor. The certificate 
was not produced. 

The court did not leave to the jury the question of fact, 
whether the land in controversy was embraced in the tract con- 
firmed to Roy by the act of 1812, but informed them ‘‘that if it 
was embraced in the claim confirmed, as shown by the transcripts 
produced from the recorder’s proceedings, and the list sent to the 
surveyor’s office, then the plaintiff cannot recover.” The effect 
thus given to the acts of the recorder, is to make them conclusive 
of all questions of title and locality under the act of 1812. A 
reference to the different cases decided by this court, will show 
that this instruction of the circuit court goes far beyond them, in 
the effect given to this evidence. The cases, from Janis v. Gumo, 
4 Mo. R., 458, to the present time, have maintained that the 
certificate of confirmation issued by the recorder under the act of 
26th May, 1812, is only prima facte evidence of a confirmation 

by the act of 13th June, 1812; Biehler v. Coonce, 9 
[*87] Mo. R., 347; Macklot v. Dubruil, 9 Mo. *R., 477; 

Boyce v. Papin, 11 Mo. R., 16. In the case of Bieh- 
ler v. Coonce, the court expressed an opinion upon the admissi- 
bility of the extracts from the recorder’s books and gave to them 
the same effect as to a certificate issued to the party. The 
descriptive list sent to the surveyor’s office, under the command 
of the act is evidence of as high a character as the certificate 
would be, and a properly authenticated extract from it, is entitled 
to all the effect that the original certificate would have.(a) Still 





(a) Gamache ¢., Piquignot, 17 Mo. 310; Soulard +. Allen, 18 Mo. 590; 
Jovall v. Rippey, 19 Mo. 660; Vasquez 7. Ewing,24 Mo. 31; 8. C. 42 Mo. 
247; Primm v. Haren, 27 Mo. 205; Robbins v. Eckler, 36 Mo. 506; Clarke 
v. Hammerle, id. 620; Gibson v. Chouteau, 39 Mo. 570; Williams v. Car- 
penter, 42 Mo. 327. . 





OCTOBER TERM, 1851. 
McGill v. Somers & McKee. 15 Mo. 








the instruction is erroneous, for it makes the evidence conclusive 
against a person claiming the same land by a confirmation under 
the act of 1816, and a survey under such confirmation. If Roy 
was entitled to the land by a confirmation under the first section 
of the act of 1812, his title is superior to the confirmation under 
which the plaintiff claims, but the plaintiff is entitled to dispute 
the fact that it was so confirmed to Roy. 

Several of the instructions given, involve the question, how far 
the surveys made under the authority of the United States are 
evidence of the true location of the claims surveyed. 

The government has provided, from the time of its first action 
upon land claims in Missouri, for surveys to be made by its own 
officers ; and by the first section of the act of 29th April, 1816, 
providing for the appointment of a surveyor in Illinois and 
Missouri, it is made his duty ‘‘to cause to be surveyed all lands 
the claims to which have been or may be hereafter confirmed by 
any act of Congress which have not already been surveyed 
according to law:”’ 3 Statutes at Large, 325. 

Surveys of these claims are alike necessary to the claimants 
and the government. To the claimants in order that they may 
have the boundaries of their land defined, and to the government 
that the lands may be ascertained which are subject to dis- 
position under its laws. The acts of Congress thus imposing the 
duty upon the officer, acknowledge the right of every person 
having such claim to have his land surveyed. When the survey 
is made and passes through the examination and receives the 
sanction contemplated by law, it is conclusive upon the govern- 
ment. It is in like manner conclusive upon all persons. who claim 
title to the land, under titles originating subsequently to the sur- 
vey ;(@) and it is of course conclusive upon all mere intruders 
and strangers without title to theland. Itis prima facie evidence 
of locality against. all persons who claim under an opposing title ; 
for, to make it less would be to deny to the claimant the right to 
have his land designated and set off to him, which the laws have 
always conferred.(6) If there is a conflict with another title, 





(2) Dent v. Sigerson, 29 Mo. 512; Robbins v. Eckler, 36 Mo. 507. 
(>) Gibson v. Chouteau, 39 Mo. 570. 
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it must be with a claim having its locality ascertained by another 

survey, and when two surveys thus conflict, the question 
[*88] *of the proper locality of each, is to be determined by 

evidence running back through the whole history of both 
claims. If it appears, when all the evidence is presented that 
the two titles when properly located, cover the whole or part of 
the same land, then the right will be determined as a question of 
law, in favor of the party whose title by the character and age, 
is the superior title. If the titles are of the same age and 
description, and there is no evidence to impeach the correct- 
ness of the survey of either, then the defendant, being in posses- 
sion, cannot be disturbed. 


It is a great error to suppose that two surveys may not be cor- 
rectly made to cover the same land. The history of land claims 
in this vicinity abundantly proves that the same land has been 
included in different grants from the Spanish government, and 
that confirmations have been made, under the United States, to 
different individuals, which cover the same land. The fact then, 


that confirmations are represented by surveys to embrace the 
same land, is no impeachment of the correctness of the survey. 
When therefore the court told the jury in this case, by the third 
instruction, ‘‘that the survey of the St. Louis commons, given in 
evidence by the defendant, is to be presumed to be correct, and 
to be the true boundary thereof, unless it is proved otherwise ; 
and that if the Cottard claim is located so as to lie chiefly within 
the tract confirmed to the inhabitants of the city, as commons, 
then such location is an erroneous location,”’ an error was com- 
mitted in stating the consequences of such conflict between the 
surveys. And so the 6th instruction, which declares that the 
interference of the Cottard claim with the survey of the Chouteau 
mill tract, is cqnclusive evidence of error in the location of the 
Cottard claim, is equally erroneous.(a) 

It is not necessary in the present state of the law, as settled 
by judicial decisions, to employ argument in support of the posi- 
tion, that a confirmation by the first section-of the act of 13th 





(a) Gibson v. Chouteau, 39 Mo. 562. 
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June, 1812, if a common field lot, is superior to an opposing 
title which stands alone upon the confirmation by the act of 29th 
April, 1816. 

If the act of 1812 gave the land to one person, the act of 1816 
would not give it to another. The 7th and 8th instructions were 
therefore properly given.(a) 

There are several of the ten instructions asked by the plaintiff 
and refused by the court, which will need no comment, as upon 
a future trial of the case the principles already declared as to the 
effect of surveys will furnish a sufficient guide to the circuit 
court. 

In regard to the first instruction asked by the defendant, it is 
only necessary to say, that if the plaintiff’s claim, un- 
der a confirmation by *the act of 1816, when surveyed [* 89] 
in its proper place conflicts with a New Madrid location, 
that the confirmation is the better title. 

The fourth instruction declares the effect of monuments and 
visible boundaries as controlling course and distance in the loca- 
tion of a grant. It has so often been declared, that known and 
fixed monuments, called for ina grant or deed, will control the 
courses and distances stated in the same instrument, that it is not 
necessary to refer to authorities upon the point. It is believed 
that in most if not all the States the law has been thus settled. 
As the instruction does not apply the principle to the calls of any 
grant or deed which was in evidence before the jury, it is impos- 
sible for this court to determine whether the instruction was right- 
ly refused or not. It sufficiently appears from what has been 
said that the circuit court has erred in the instructions given to 
the jury, and therefore with the concurrence of the other judges 
the judgment is reversed and the cause remanded for further pro- 
ceeding, according to this opinion. 





(2) Soulard v. Clark, 19 Mo. 570; Vasquez v. Ewing, 42 Mo. 264. 





70 SUPREME COURT OF MISSOURI. 
Harney, adm’r of Duty o. Dutcher & Dutcher. 15 Mo. 














Harney, adm’r of Duty, appellant, v. Durcuer & Durcuer, 
respondents, 


15 Mo. 89. 


1. Practice—Right of action —Where a contract is made with one as admin- 
istrator, he, or his personalrepresentatives, and not the administrator 
de bonis non, must bring suit on it. And this is not changed by the new 


Code.(a) 


2. Administrator— Effects unadministered.—W hen the property in any of the 
effects of the deceased, has been changed by the original administrator, 
and has vested in him, in his individual capacity, such effects will go, 
to his own representatives, and not to the administrator de bonis non of 
his intestate.(>) 


“ppeal from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was an action brought by plaintiff as administrator de bonis non of 
Duty’s estate on a written instrument of defendant’s executed to John 
F. Darby, who was the preceding administrator of said estate, for the 
hire and conditional return of a slave, belonging to said estate. Plain- 
tiff became administrator on the 22d day of June, 1850, Darby having 
previously resigned; and the said obligation or instrument did not 
mature until the 14th day of July following. 

The said instrument of defendants, which was made a part of plaintiff’s 
petition, is in words and figures as follows: “$84, St. Louis, 14th July, 
1849. We, T. B. Dutcher as principal, and C. O. Dutcher as security, 
promise to pay John F. Darby, administrator of the estate of Milton 
Duty, deceased, the sum of eighty-four dollars, twelve months after date, 
for value received, negotiable and payable without defalcation or dis- 
count, it being for the hire of a negro man named Nat, belonging tosaid 
estate. We are to feed and clothe said slave and affordand furnish him 
medical attendance during the whole of said term; not remove him from 
the county of St. Louis during said period,and to return said slave,if alive, 
to said administrator, in the city of St. Louis on the fourteenth day of 
July, 1850. Signed. 

T. B. DUTCHER, 
C. O. DUTCHER.” 


Harney, for appellant. 


KAsson, conira. 





(a) Gen’l Stat. of 1865, chap. 161, §§ 2,3. Wagner’s Stat., p. 999. 
(5) Id. chap. 120, § 47. Wagner’s Stat., p. 77. 
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*Scott, J., delivered the opinion of the court. [* 93] 


As to the point made under the new code of proced- 
ure, that the action must be prosecuted in the name of the real 
party in interest, and that consequently the suit may be brought 
in the name of the administrator de bonis non, he being now the 
real party, it may be observed, that the statute allows the trustee 
of an express trust to sue in his own name. A person with whom 
or in whose name a contract is made for the benefit of another, is 
a trustee of an express trust. The promise, then, being made to 
Darby, the former administrator, he is either entitled to the bene- 
fit of it in his own right, or he is trustee for others. If he is 
trustee, the suit may be brought in his name, for those who are 
entitled to the money. If the contract was made to him, in his 
own right, he is also the proper person to sue.(a@) 

The case of Hirst v. Smith, 7 D. & E., 182, main- 
tains the doctrine *that when the cause of actionis [* 94] 
such that the first administrator may sue in his repre- 
sentative character, the right of action devolves upon the admin- 
istrator de bonis non of the intestate. Thus understood, it is 
sustained by the case of Catherwood v. Chaubauc, 1 Barn. & 
Cres. 150. But all the authorities show that Darby could not 
have sued on the contract, now in controversy, in his representa- 
tive character. None will maintain, that in an action by Darby, 
on the agreement under consideration, a profert of his letters tes- 
tamentary would have been necessary. This would seem to be 
the test, whether a suit is in his own right or in his representative 
character. When the property in any of the effects of the deceased, 
has been changed by the original executor or administrator, and 
has vested in him, in his individual capacity, such effects will go 
to his own administrator or executor, and not to the administra- 
tor de bonis non.(b) In Drue v. Baylie, 2 Frem., an adminis- 
trator made an underlease of the intestate’s term of years, reserv- 
ing rent to himself, with a covenant to pay him rent, and died ; 
it was holden that his executor, and not the administrator de bonis 





(a) Kennerly v. Shepley, post. p. 640; State v. Moore, 19 Mo. 371; Van 
Doren v. Relfe, 20 Mo. 455; Miles v. Davis, id. 408. 
(>) But see State v. Hunter, post. p. 490. 
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non, should have the rent. The same principle, as to the person 
in whose name the suit should be brought on a contract somewhat 
similar, was maintained in the case of Skippington v. Budd, 3 
Young & Coll. 1, and affirmed in the House of Lords. So, where 
one died intestate, and his son took out administration to him, 
and received part of a debt, being rent in arrear to the intestate, 
and accepted a promissory note for the residue, and then died in- 
testate, it was held that this acceptance of the note, was such an 
alteration as vested in the son, and therefore, on his death, it should 
go to his administrator, and not to the administrator de bonis 
non. In thecase of Boyd v. Sloan, 2 Bailey, 8. C., an executor, 
acting under a will which was afterwards set aside, leased the 
lands of his supposed testator for a year, and the tenant enjoyed 
the demised premises without interruption. It was held, that 
neither the administrator, subsequently appointed, nor the heir of 
the intestate could maintain an action, but that suit should be 
brought in the name of the executor, he having made the contract. 
That although the executor may be thus styled in the body of the 
note, and it [be] made payable to himas executor, still, he and his 
personal representatives must alone sue upon it. That the term 
executor or administrator, is a mere descriptio persone. 
The other Judges concurring, the judgment is affirmed. 


McCourtney ef al., appellants, v. SLOAN e¢ al., respondents. 


15 Mo. 95. 


. Surety— Contribution.—A surety may use the name of the creditor in a 
suit to enforce contribution from a co-surety. 


. Equity—Powers.—If a party, in the prosecution of a lawful demand, in 
a lawful way, fairly acquires a legal right, it cannot be disturbed by a 
court of equity. To justify such interference there must be some trust, 
confidence, agreement, or relationship imposing an obligation to 
avoid the advantage obtained. 


Appeal from St. Louis Circuit Court—in Chancery 


ra] 
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STATEMENT OF THE CASE, 


Sometime in the year 1819, John McCourtney, Sr., John McCourtney, 
Jr., Thos. Sloan, the defendant, and Solomon G. Krepps, all living in 
Fayette county, Pa., became sureties for the firm of Baltzell & Danforth, 
at Wheeling, Va., for a debt which that firm owed to one Jonathan Wal- 
ton, for whisky, and for which they gave their joint obligations, with 
their principals, dated the 11th of June, A. D. 1819, payable nine months 
after date, for $743.50, with interest. Afterward said Baltzell & Dan- 
forth, the principals having become insolvent, the said sureties, on the 
25th of July, 1821, confessed judgment in favor of said Walton for the 
debt, amounting to $836.4314 and costs, which was duly entered of record, 
on the 30th of said July in the court of common pleas of Fayette county, 
and on which Sloan and Krepps paid Walton $418.20, on said 25th of 
July. On the first of January, 1822, John McCourtney, Sr., and wife, 
by their deed of that date, conveyed the premises described in the bill, 
for the consideration of love and affection, to the complainant, Martin 
McCourtney, of which the defendants at the time, had actual notice. 
And in pursuance of and under said conveyance, said Martin, as early as 
the spring of 1833, took possession of, and ever since has resided with 
his family upon said premises, cultivating and improving them by clear- 
ing the land and erecting fences and several buildings upon the same. 
And on the 27th of January 1841, sold to his co-plaintiff, Henry H. Good- 
win, by deed, in due formand duly recorded, 245.17 acres of said prem- 
ises, for the consideration of $1580.00. . 

On the 10th of December, 1822, and while said Sloan and Krepps, as 
yet, had paid no more than their own share of the aforesaid security 
debt, a suit by attachment was commenced in the circuit court of St. 
Louis county, against John McCourtney, Sr., as a non-resident, in the 
name of Jonathan Walton, upon the aforesaid judgment, in which the 
sum sworn to was $418.23! cents. The said John McCourtney, Sr., the 
defendant in the attachment suit, was not served with process, nor did 
he appear in the case, but the attachment was levied upon the the prem- 
ises described in the bill. On the 29th October, 1823, judgment by default 
was rendered upon publication of notice to John McCourtney, Sr., as a 
non-resident defendant, for $827.06 and $112.37 damages, and costs of 
suit, although the sum sworn to was only $418.2314, with interest from 
the 25th of July, 1821. On the 13th of February, 1829, a special fi. fa. 
was issued against the land attached, under which it was sold on the 25th 
March of that year, to Spalding, the attorney of Sloan and Krepps, 
for whom he was acting in the matter of the purchase, and for whose 
benefit he purchased the same, for $50.00, with the understanding that 
he would, at any time, convey the land to them, on their paying him his 
fees for his services. The $50.00 paid by Spalding for the land, was 
credited upon the execution, he paying the money to the sheriff and a 
deed was executed to him by the sheriff for the land. At the time of the 
sale, the land was worth from nine to ten dollars per acre, and there 
were 480 arpents, or 408.53 acres in the tract. 
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Afterwards, Spalding, still acting as the agent and attorney of Sloan 
& Krepps, on receiving from them his fees aforesaid, amounting to 
$32.00, conveyed the land, by his quit claim deed, on the 28th October, 
1829, to Sloan & Krepps, for the nominal consideration of $1.00. After 
the purchase for Sloan & Krepps, by their agent and attorney, Spalding, 
as above stated, the defendant, Sloan, on the 25th July, 1829, called on 
John McCourtney, jr., in the city of Wheeling, where he then resided, 
and demanded of him contributiou, on account of his suretyship, as stated 
above. The bill alleges, that the demand by Sloan, was for said John’s 
contributory share, say 14, and also for the share of John McCourtney, 
Sr., being also 4, that is for one-half; and said John, jr., on his oath tes- 
tified to the same thing. It is also alleged in the bill, and sworn to by 
said John, jr., asa witness, that the said John, jr., did pay the aforesaid 
contributory shares, with interest, both for himself and John, Sr., having 
executed his three notes therefor, which were paid at maturity, It is 
stated by Sloan, in his answer, and deposed by said Jonathan Walton, 
that said Jno. McCourney, jr. paid only his own contributory share of 
one-fourth, and one-third of the share of Jno. McCourtney, Sr. and so 
the circuit court found. But on the settlement, between Sloan and John 
McC., jr., the land bought for Sloan & Krepps, by Spalding, and conveyed 
to them by him, as aforesaid, and shown to have been worth from nine 
to ten dollars per acre, was not taken into account, nor was any credit 
given by them for the same in the settlement. 

The court below decreed, that upon the payment, by complainants to 
defendants, of the contributory share of Jno. Mc.C., Sr., of said security 
debt, with interest, the title to the premises described in the bill, vested 
in them ; holding that said land was liable for said contributory share of 
Jno. McC., Sr. There was evidence of the insolvency of Jno. McC., Sr., 
on the 11th of January, 1€22. The deed from Jno. McC., to Martin, 
offered in evidence by complainants, being an exhibit to his bill, was 
objected to because the certificate of acknowledgment was defective, in 
that it did not establish the identity of the grantor. 


Wetts & Buckner, for appellants. 


PoLk, contra. 


[* 99] *Scort, J., delivered the opinion of the court. 


After a fnll examination of this cause, we cannot per- 
ceive the grounds on which an affirmance of the decree below can 
be sustained. That decree, although its aim seems to be to do 
what is justice between the parties, is based upon principles at 
war with the rights of the appellants, acquired by due.course of 
law. They insist on their rights, and although in the course of 
events, they have got the advantage, yet their conduct does not 
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appear to have been affected by any circumstances which can im- 
pair their claims. 

The matter of pledging the whisky to Sloan, as an indemnity 
to him and his co-securities, may be laid out of the question, as 
the charge is not supported by the evidence. 

After Sloan and Krepps had satisfied half of the judgment 
against the four sureties, there was no impropriety in 
their using the name of Walton, the creditor, in order to 
recover the share of the debt due by John McCourtney, 
Jr. Such a transaction is of daily occurrence ; sureties are con- 
stantly using the names of creditors to enforce contribution from 
aco-security. Although the judgment was rendered for a sum 
iwice as great as it should have been, yet that circumstance does 
not attach any blame to the appellants, as it appears from the 
records, that the sum actually due was only claimed, and the affi- 
davit for the attachments only verified that sum. The error, in 
the rendition of the judgment, was plainly a clerical misprision, 
and, so far as this cause is concerned, did not prejudice John 
McCourtney, Sr. The fact that Sloan did not call upon John 
McCourtney, Jr., for a settlement of his portion of the surety 
debt, until after the sale of the land in controversy 
*under an execution in the attachment suit, and his failure [* 100] 
to mention that circumstance at the time of the settlement, 
creates no suspicion of a desire on his part, to obtain an undue 
advantage over McCourtney. The fact that John McCourtney, 
Sr., was insolvent, imposed on the three remaining sureties an 
obligation to satisfy his portion of the debt. Until the determin- 
ation of the attachment suit and a sale, it could not be ascertained 
what portion, if any, of the surety debt would fall upon him. 
The suit, we may suppose, was wholly unavailing. The land sold 
for fifty dollars only ; of this sum, thirty-two dollars were paid as 
the attorney’s fee. Considering the nature of the suit and the 
residence of the parties, little is hazarded in saying, that the bal- 
ance of the sum was absorbed in the payment of the costs and fees. 
It does not appear that Sloan knew the value of the land at the 
time of the sale. He knew of the claim of the defendant, and 
that must have depreciated it in his estimation. It is a little 
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remarkable, that this land should have been worth ten dollars an 
acre, upwards of twenty years ago, and should have been sold in 
1841 for less than seven dollars an acre. But it is a satisfactory 
answer to the objection of a failure to disclose the prosecution of 
the attachment suit, that there was no trust, confidence, agree- 
ment, or any relationship between Sloan and John McCourtney, Jr., 
which imposed on him any such obligation, There was no fraud, 
nor any circumstance which can affect Sloan with bad faith. In 
the prosecution of a lawful demand, ina lawful way, he had fairly 
acquired a legal right, and no law imposed on him the necessity 
of disclosing the fact or accounting for his purchase to any one. 

The objection, that no demand was made on John McCourt- 
ney, Sr., before the institution of the attachment suit, cannot, 
with any propriety, be urged in. this collateral proceeding~ He 
might have appeared in the circuit court, at any time within three 
years, and contested the legality of the proceedings against him. 
Not having done so, no error in them can now be enquired into. 

It is not pretended that the deed to complainant, Martin Mc- 


Courtney, by his father, John McCourtney, in 1822, was, under 
the circumstances, valid against the defendants, Sloan and Krepps. 
The view we have taken of the case relieved us from the necessity 
of determining as to the sufficiency of the certificate of acknowl- 
edgment.of that deed, and no opinion is advanced on that ques- 


tion. The other Judges concurring, the decree is reversed and 
the bill dismissed.(@) 


ae 


SIGERSON, respondent, v. HARKER, appellant. 


15 Mo. 


1. Contract—Rescission of. —The rescission of a contract for sale of a lot of 
goods, with warranty, must be entire. The vendee cannot select such 
as will answer the warranty and return the remainder. 


2. Sale—Delivery.—The delivery of a vendor toa vendee of an order on a 
depository for goods sold is a delivery of the goods. 


Appeal from St. Louis Court of Common Pleas. 





(a) For case growing out of this, see Walker v. Bacon, 32 Mo. 144. 
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Gray, for appellant. 


*Knox & KELLOGG, contra. [* 104] 


Scott, J., delivered the opinion of the court. 

It can scarcely be necessary to say, that the court committed no 
error in admitting parol evidence of the contract between the 
parties, there being no written one. On no pretence can it be 
said that the open account was a written contract. 

The instruction given by the court, at its own instance, was 
liable to exception. Without entering into the question, whether 
a contract with a warranty, as to quality ina sale of chattels, 
which contract has been executed, the vendee for a breach of 
warranty in a case unaffected with fraud, can return the article, 
when there has been no stipulation to that effect, and recover the 
purchase money, or is driven to his action on the warranty, we 
are of opinion, that on other grounds the instruction cannot be 
sustained. The charge goes the length of maintaining, that in a 
sale of goods with warranty, the vendee may take them, select 
such as will answer the warranty, and return the remainder. In 
such a case, if there could be a rescission of the contract, it would 
seem that it should be entire. Where there is a sale, with war- 
ranty, of a lot of goods, consisting of many articles, it would be 
manifestly unjust to permit the vendee to select such, as he sup- 
posed, corresponded with the warranty, and return the 
remainder. Such a course, in most cases, *would pre- [* 105] 
judice the sale of the rejected articles. The separation 
would diminish the probability of a sale of them. A good article 
may sell a bad one, and many good ones may frequently carry 
along with them a few that are indifferent. The evidence shows, 
that there were barrels returned which were not taken from 
Shidy & Lumis’ warehouse ; and as those at Darah & Pomeroy’s 
were of good quality and not complained of, we must suppose 
that some of the returned barrels composed, in part, the lot on the 
levee. We are aware that there may be sales with warranty, 
when the articles sold are to be delivered, not at once, but con- 
tinuously, from time to time. In such cases, the receiving of a 
portion of the articles which corresponded with the description, 
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would not compel the vendee to accept others which were deficient 
in quality, especially in cases where the portion received has 
been in any way appropriated, or placed in a condition which’ 
rendered a return of it inconvenient. So, manufactured articles 
may be sold to answer a particular purpose. In such cases, the 
contract is considered executory, and the articles, upon a reason- 
able trial, within proper time, may be returned, if it is found not 
to answer the purpose for which it was sold. These principles do 
not affect the case before us. 

There is authority for saying, that between vendor and vendee, 
an order on a depository is a delivery of goods sold, when the 
order has been delivered to the vendee.(a) 

The other Judges concurring, the judgment is reversed and the 
cause remanded. 


Beacu & Eppy, defendants in error, v. CurLE’s adm’r, plaintiff 
in error. 


15 Mo. 105. 


1. Practice.—Leave of the court, extending the time of replying to a set 
off, working no injury to the opposite party, and not affecting the 
merits of the controversy, although apparently supported by no good 
reason, is not such an error, as will induce a reversal of the judgment. 
(2) 

. Variance.—When the petition describes writings as promissory notes, 
and it turns out in proof that they are also negotiable, there is no var- 
iance, and if the description of a note is silent, as to its bearing inter- 
est, when in fact, it does bear interest, the variance is such as to au- 
thorize the court to disregard it.(c) 


8. Evidence.—The books of the plaintiff, having been introduced in evi- 
dence by the defendant, it isno error to instruct the jury that they are 
competent evidence for the plaintiff. 


4, Assumpsit—Discharge.—If a creditor undertakes to give his debtor 
employment to enable him to pay the debt and fails in his undertaking, 
the debtor cannot plead such failure in discharge of his debt. 





(a) Williams v. Evans, 39 Mo. 201. 
(6) Gen’l Stat. of 1865, chap, 165, § 25; Wagner’s Stat., p. 1018. 
(c) Gen’l Stat. of 1865, chap. 168, $§ 1,2; Wagner’s Stat., p. 1033. 
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Error to St. Louis Circuit Court. 
Crockett, for plaintiff in error. 
Topp & Krum, contra. 


*Scorr, J., delivered the opinion of the court. [* 115] 


The first question in the cause arises from the action 
of the court below in making up the issues. The statute requires 
replications to set-offs, to be filed within two days after the filing 
of the plea, unless the court, for good cause, should extend the 
time. The replication was not filed within two days from the 
time of filing the plea, but within the time allowed by law for 
filing a demurrer or answer to the plaintiff’s petition. The 
defendant has six days for answering ; he may at any time within 
that period file it ; if he file it within less time than is required, 
the plaintiff must, in two days, reply'to his set-off. This seems 
plain under the statute. The leave of the court, extending the time 
of replying, although it seems unsupported by any good reason 
therefor, is not such an error as would induce this court to 
reverse the judgment. It does not appear that any injury was 
sustained by the defendant, or that the merits of the controversy 
were at all affected by it.(@) 

We are not prepared to say, that the acceptances were required 
to be filed with the petition, which was in the nature of an assump- 
sit for money paid, laid out and expended; but if they were, 
there was no variance. In the petition they were called promis- 
sory notes, and it turns out in proof that they were also negotia- 
ble. Where is the variance in this? All negotiable notes are 
promissory. Ifthe description of the note was silent, 
as to its bearing interest, when, in fact, it did bear *inter- [* 116] 
est, the variance was of such a character as authorized . 
the court, under the first and second sections of article eleven of 
the code, in disregarding it. 

We see no objections to the first and second instructions for the 
plaintiffs. They certainly contain a correct exposition of the law 





(a) Arnold v. Palmer, 23 Mo. 414. 
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applicable to this case. It was not necessary that the court should 
give the negative instruction, that if the money was not advanced 
by Beach & Eddy, at the instance of Curle & Scott, that they 
would find for the defendant. The instructions given, clearly 
convey to the jury the idea, that unless the money was paid by 
Beach & Eddy, at the instance of Curle & Scott, no recovery 
could be had. Moreover, the instruction by the court, at its own 
instance, sets forth this matter ina way not to be misunderstood 
by the jury, and perhaps a little too favorable for the defendant. 
There was certainly nothing in the instruction of which the 
defendant can justly complain. The third and fourth instructions 
contain law applicable to the case. It was not necessary that 
they should refer to any contract or undertaking between the 
firms of Eddy & Eddy and Curle & Scott. Eddy & Eddy was a 
different concern from that of Beach & Eddy, and their contracts 
with Curle & Scott could not affect Beach & Eddy. 


The books of the plaintiff having been introduced in evidence 
by the defendants, there was no error in telling the jury that they 
were competent evidence for the plaintiffs. 

We see no objection to the eighth instruction of the’ plaintiffs. 
It is obvious, that no contract between Eddy & Eddy and Curle & 
Scott, could affect the transactions between Beach & Eddy and 
Curle & Scott. 

The instructions given by the court, at its own instance, are not 
liable to the objections urged against them. The defendant can- 
not assume that Beach disclaimed the acts of his partner, Eddy. 
He is not here complaining that his name has been used in a 
transaction, alien to his partnership with Eddy. By bringing 
this suit he has affirmed the acts of his partner, Eddy, and if he 
is willing to abide by them, itis not for a stranger to interpose 
any objection for him. The court had repeatedly told the jury, 
that in order to enable the plaintiff to recover, the money must 
have been advanced at the instance of Curle & Scott. Under 
this instruction, had it been advanced at the instance of Eddy & 
Eddy, the jury must certainly have understood that the verdict 
should be for the defendant. 

The first instruction of the defendant, related to drafts, for the 
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amount of which no recovery was sought. The second instruc- 
tion had, in effect, been repeatedly given. If the accept- 

ance of Beach & Eddy *were not atthe instance andfor [* 117] 
the accommodation of Curle & Scott, the plaintiffs could 

not recover. 

The third instruction, as to notice to the drawer, was inappli- 
cable to the case, as all the evidence showed that the payment of 
Beach & Eddy was for the accommodation of Curle & Scott—that 
there were no funds in the hands of the drawers. From the cir- 
cumstances in this case, it is clear that Curle & Scott were not 
entitled to notice. The other two instructions may be considered 
together. If Beach consented to the use of the name of his firm, 
to enable one of its members to obtain money on credit, it is not 
perceived on what principle he would be liable on any contract his 
partner alone might make respecting the money. It is asked, 
that if Beach & Eddy can agree, that each partner may use the 
name of the firm, to raise money for his individual use, why may 
he not agree as to the manner in which that money shall be repaid. 
It is certainly competent for Beach & Eddy to make such a con- 
tract. But because he lets a member of his firm use the money 
of the firm in his private concerns, he does not thereby make him- 
self a party to the individual contract. It was the understanding 
between the Eddys and Curle & Scott, that Beach & Eddy’s names 
were to be used on the paper. In consenting to this arrangement, 
Curle & Scott must have known that any demand that might 
accrue to them from a breach of contract, on the part of the 
Eddys, would not affect the claim of Beach & Eddy against them. 
The idea of the defendant is, that Eddy in agreeing with Curle & 
Scott, to use the acceptance of Beach & Eddy, at the same time 
agreed that the money advanced by them should be paid as was 
stipulated between the Eddys and Curle & Scott. The evidence 
does not warrant this view of the subject. 

The last instruction does not contain a correct proposition. If 
one promise to pay a sum of money, and the creditor undertakes 
at the same time, to give the debtor employment, to enable him 
to pay the debt, the failure to give the employment cannot dis- 
charge the debtor from his obligation. Such a case is not within 

Mo. R. VOL. XV., 6 | 
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the rule which discharges the promissor where he has been pre- 
vented by the act of the promissee, from performing the contract. 
It may give the debtor a right of action against his creditor for 
damages, but it is obvious that it would be a violation of justice 
to permit him to plead such a failure in discharge of his under- 
taking. It would be assuming that the measure of damages for 
the breach of such contract, would be equal to the debt, whereas, 
in fact no damages may have been sustained. Eddy & Eddy 
undertook to supply coal to Curle & Scott for transportation, that 
by the profits of such employment, they might pay the 
[* 118] advances made to them; *and they agreed to wait for 
such advance until they could thus be returned. There 
was no time limited for the performance of the undertaking of 
Eddy & Eddy. They were, it seems, prevented by sickness, from 
furnishing the coal as soon as they expected. Curle dies—all his 
plans are frustrated, and suit is brought. On what principle can 
the recovery of the advances be now resisted ? 
Judge Ryland concurring, the judgment will be affirmed. 


SPRADDLING & KEETON, appellants v. Pipkin, respondent. 


15 Mo. 118. 


1. Administration— Lex loci domiciliar—The administration of all the 
goods of an intestate, wherever situated is to be made according 
to the law of his domicil. When they are ina different country, they 
are first applied, under the laws of that country, to the satisfaction of 
the claims of creditors who establish their claims under its laws ; and if 
there are any of its citizens who claim as distributees, distribution of 
the assets will be made there. If there are distributees residing in the 
country of the intestate’s domicil, or creditors there whose claims are 
unsatisfied, the tribunals of the country where the assets are found 
will direct the surplus to be remitted to the country of the domicil for 
further administration. Such transfer would complete the administra- 
tion in the country where the assets were found.(7) 


2. Sane—Principal and ancillary—The administration granted in the State 
of the intestate’s domicil, is the principal one, and that, in any other 





(a) Gen’l Stat. of 1865, chap. 125 § 24. Wagner’s Stat, p. 115. 
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State, is ancillary, and priority in administration has no effect on 
this question. 


Appeal from Jefferson Circuit Court. 
Jounson, for appellants. 


FRISSELL, contra. 


*GAMBLE, J., delivered the opinion of the court. [* 126] 


This is an action of detinue, brought by Pipkin, pub- 
lic administrator of Jefferson county, having charge of the estate of 
John Keeton, deceased, against Spraddling & Keeton, as admin- 
istrators of William Keeton, to recover several slaves. 

It appears that John Keeton, a citizen of Tennessee, resident 
in Franklin county, came to the State of Missouri, in 1825, bring- 
ing with him some eighteen or twenty slaves, some of whom he 
employed in mining for lead and others he hired out. When he 
came to this State he left at his residence in Tennessee, his wife 
and six children, who had, in their possession, his farm and his 
household effects. At the time he left Tennessee he was much 
embarrassed, and as his mining operations in Jefferson county in 
this State became profitable, he returned once or twice to Ten- 
nessee, with money for the purpose of paying his debts. He 
died in Jefferson county in the fall of 1826, his family still living 
on his farm in Tennessee. Administration was granted by the 
probate court of Jefferson county to one Taney, and subsequently 
the letters were revoked, and administration de bonis non was 
granted on the 15th March, 1827, to William Keeton. The 
administrator, Keeton, filed an inventory, which embraced the 
slaves left by the intestate. Before William Keeton obtained the 
letter de bonis non, he had been appointed administrator of 
John Keeton’s estate in Tennessee. In September, 1827, the 
administrator made a settlement of his accounts in the probate 
court of Jefferson county, and on the 3rd of November, 1830, he 
made his final settlement ; upon which it appeared, that after pay- 
ing all demands, there remained a balance in his hands amount- 
ing to $57.62. The record of that court, as given in 
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[* 127] evidence in this case, does not *show any order of dis- 
tribution or other order, making a disposition of the 
slaves. It appears that after William Keeton had become the 
administrator, both in Tennessee and Missouri, and before his 
final settlement here, he removed the slaves to Tennessee in the 
year 1827 or ’28, and that he hired them for some two years, 
and accounted to the proper court for the hire, as a part of the 
assets of the estate. The balance which appeared against him, 
on his final settlement here, was also carried into his account of 
the administration in Tennessee and settled there. An order was 
obtained upon the petition of the administrator to the court of 
pleas and quarter sessions of the county of Franklin, Tennessee, 
for the sale of the slaves, for the purpose of paying debts and 
making distribution. Under this order, a sale was made on the 5th 
of March, 1830, and not long afterwards, the administrator was 
in the possession of most of the slaves, claiming them as owner. 
He made a bill of sale in 1832, purporting to convey eighteen 
of the slaves to Elizabeth Keeton, widow of his intestate, as 
slaves which she had purchased at the sale made in 1830 by him 
as administrator ; and upon the same day, she executed another 
bill of sale by which she conveyed to him ten of the same slaves. 
It is admitted, by all parties, that the court of pleas and quarter 
sessions, in making the order for the sale of the slaves, acted 
without any jurisdiction in the matter, and that the order is utterly 
void. It appeared that William Keeton made report of the sale 
to the court which ordered it, and that a general settlement of 
his administration took place in that court, upon which the 
amount payable to each of the distributees was ascertained. 
Receipts were produced upon the trial, given by several of the 
distributees to the administrator, for their distributive shares, as 
ascertained upon the settlement in the court of pleas and quarter 
sessions. 

There is, upon the record in this case, a great mass of evidence 
which was used at the trial, to show that the sale of the slaves 
made by the administrator in Tennessee, was fraudulent, and that 
the receipts procured from the distributees, were obtained by 
fraud. The whole of this evidence, is, in the view of the case 
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entertained by this court, entirely irrelevant to the questions upon 
which the cause must be determined. It may therefore be dis- 
missed, with the single remark, that if the question of fraud, in 
the administrator’s sale, were that upon which the case depended, 
we think the evidence would well warrant the conclusion that 
fraud existed. 

It appeared on the trial, that Pipkin, the public administrator 
of Jefferson county, was ordered by the county court of that 
county, on the 5th of August, 1847, ‘‘to take charge 
of and administer the goods and *chattels, propertyand [*128] 
effects of the estate of John Keeton, deceased, unad- 
ministered by the former administrators of said estate.” As 
William Keeton had removed to this State, and brought with him 
the slaves which he claimed under Elizabeth Keeton (the alleged - 
purchaser at the sale made by him as administrator), this suit 
was brought to recover the slaves which had at that time, been 
sold, and which were afterwards held by him, and also to recover 
such as were offsprings of the slaves thus held. 

At the trial, Pipkin, after showing the order of the county 
court, requiring him to take charge of the property and effects of 
John Keeton, remaining unadministered, proved that the slaves, 
sued for in this action, were the same which were described in 
the inventory filed by William Keeton as former administrator of 
the estate in the probate court of Jefferson county, or, were the 
offspring of such slaves, and that at the commencement of the 
suit, they were in the possession of. the defendants who claimed 
them as the administrator of Wm. Keeton. As this was regarded 
as making a prima facie case for the plaintiff, the defendants 
showed the settlement of William Keeton, the former administra- 
tor upon the estate of John Keeton, and the fact that he was 
administrator also in Tennessee ; that he had removed the slaves 
to Tennessee, and had carried, into his administration there, the 
balance which was found against him here, and also the hire of 
the slaves. The existence of debts in Tennessee, was also 
showed. The record evidence also showed the order of sale 
made in Tennessee, and the settlements made by the administra- 
tor in the court of Franklin county, into which was carried the 
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amonnt produced by the sale of the slaves. This is all that is 
necessary to extract from the voluminous record, to show the 
points upon which the case depends. 

_ From the numerous instructions thrown before the jury, it is 
exceedingly difficult to ascertain the views of the court upon the 
law governing the case. 

The first instruction given for the plaintiff, informs the jury, that 
if the slaves in question, came into the hands of William Keeton, 
as administrator, and they have not been legally administered 
upon by him, then the title vested in the plaintiff, by virtue of the 
order of the county court of Jefferson county, and they must find 
a verdict for the plaintiff. The fifth instruction, given for the 
plaintiff, informs the jury that there is no evidence before them 
that the slaves have been administered upon, and the estate of 
John Keeton divested under the letters granted in Jefferson county. 
In the first instruction given for the defendant, the court declared 
the law to be, that if William Keeton was administrator, both in 

Missouri and Tennessee, then, on the final closing of 
[* 133] *the administration in the State of Missouri, he had the 

right to take to the State of Tennessee, which was the 
State of the domicil of John Keeton, the remainder of the property 
to be administered upon, according to the laws of Tennessee ; and 
in the fifth instruction, given for the defendant, the jury are told 
that the record from the county court of Jefferson county, is prima 
facie evidence that the affairs of said estate were finally settled 
and closed in Missouri, before the slaves were taken to Tennessee. 

If, on the closing of the administration in Missouri, the admin- 
istrator was authorized to take slaves to Tennessee, and carry 
them into his administration there, and if they were taken to Ten- 
nessee under that authority, and administered upon there, it is 
difficult to find any good reason for saying that they have not been 
fully administered upon under the letters of administration in 
Missouri. In such a state of facts, the administrator in Tennessee 
would be invested with all the title to, and power over the slaves, 
which, by the laws of that State, would belong to the adminis- 
trator on the slaves that had never been out of the State, and his 
responsibility would be the same in relation to slaves thus received 
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from abroad, as if they had been on the farm of the intestate, in 
Tennessee at the time of his death. If the right of the adminis- 
trator in Missouri, to transfer the slaves to the administrator in 
Tennessee, is once conceded, it will follow, as a natural and neces- 
sary consequence, that the transfer, when made, is a legal admin- 
istration of the slaves, which cannot afterwards be questioned by 
the administrator de bonis non. 

It is now a settled rule of law, not requiring at this day the 
citation of authorities to maintain it, that the administration of 
all the goods of an intestate, wherever situated or found, is to be 
made according to the law of the land of the testator’s domicil. 
When they are in a different country, they are first applied under 
the laws of that country to the satisfaction of the claims of creditors 
who establish their claims under its laws, and if there are any of its 
citizens who claim as distributees, distribution of the assets will 
be made there. But, after the claims of creditors are satisfied, 
and when the distributees reside in the country of the testator’s 
domicil, or there are other creditors there whose claims remain 
unsatisfied, the tribunals of the country in which the assets are 
found, will direct them to be remitted to the country of the domi- 
cil, for further administration. This rule of comity is acknowl- 
edged and enforced by the courts having the control of the assets, 
not as a rule absolutely obligatory upon them, but as a rule to be 
enforced, when, in their judgment, the interests of all 
concerned in the estate *will be advanced by the trans- [* 134] 
fer. Our legislature has given to this rule, heretofore 
existing in our unwritten law, the form and force of a statutory 
enactment ; which, while it retains for our courts the discretion 
necessary to be exercised in such cases, manifests a proper regard 
for the interests and convenience of the citizens of other States— 
Rev. Code 102. 

In determining whether the assets of a deceased person shall be 
transferred from the State, the first thing to be ascertained is, 
where did the intestate have his domicil? In whatever State that 
may have been, the administration granted there is the principal 
administration, and that, in any other State is auxiliary. Priority 
in the administration, has no effect on this question. Mr. Justice 
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Jackson, in delivering the opinion of the court in Steven’s adm’r 
v. Gaylor, 11 Mass. Rep. 263, properly declares the law in this 
language: ‘‘It is true, that such auxiliary administration is not 
usually granted until an administrator is appointed in the place of 
the deceased’s domicil. But this cannot be a necessary prerequisite, 
for if so, and it should happen that administration is never grant- 
ed in the foreign State, the debts due here, under such circum- 
stances, to a deceased person, could never be collected; and the 
debts due from him to citizens of this State might remain unpaid. 
The time of granting the respective letters of administration is 
also immaterial in this case. The administrators in Connecticut, 
if duly appointed, must collect all the effects of the deceased in 
that State; whilst the plaintiff will do the like here; and the res- 
idue, after paying the debts of the deceased, wherever collected 
or remaining, must be distributed according to the laws of the 
State in which the deceased dwelt. If it should appear, upon 
due examination in our probate court, that Tibbats had his home 
in Connecticut, we should cause the balance remaining in the hands 
of the administrator here, to be distributed according to the laws 
of Connecticut, or transmitted for distribntion by the administra- 
tor in Connecticut under the decree of the probate court there.” 
Without regard, then, to the date of the several letters of ad- 
ministration granted in this casc, if it be true that the domicil of 
John Keeton was in Tennessee, the effects remaining in the hands 
of the administrator here, after all debts allowed against the 
estate in the probate court of Jefferson county were paid, would 
have been distributed here, or ordered to be transmitted to Ten- 
nessee for further administration there, as our courts would have 
judged most reasonable and proper. In the exercise of this discre- 
tion, the condition of the estate in the hands of the principal ad- 
ministrator, the existence of debts in Tennessee unsatisfied, and the 
evidence of the distributees in that State would 

[* 185] *have had a controlling influence. We have no doubt, 
that upon any application to our courts, under the facts 

apparent in this case the slaves in question would have been ordered 
to be delivered over to the administrator in Tennessee. But the 
administrator in both States was the same person, and would have 
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been the proper applicant for such an order of transfer, while at 
the same time, he would have been the person to resist the appli- 
cation. No such application appears to have been made, and no 
such order is shown. ‘The transfer, was, infact, made, and the 
slaves were taken into the Tennessee administration, and their 
hire and price accounted for, there; and now the question is 
presented, whether this act of the administrator in Missouri, can 
be regarded as a legal disposition of the property finally closing 
up his administration. It is evident, that this question is, in no 
degree, affected by the subsequent frauds alleged to have been 
perpetrated by the administrator in Tennessee, and selling the 
slaves under the order of a court having no jurisdiction, and being, 
himself, interested in the purchase. If the transfer of the slaves 
was an act within the legal competence of the administrator here, 
it had the effect of giving the title to the administrator in Tennes- 
see, and was such an administration of the property that it can- 
not now be questioned by the administrator de bonis non, in this 
action of detinue. . 

It is the opinion of the court, that this record shows a case in 
which the transfer would have been ordered, and inasmnch as the 
administrator in Missouri, more than twenty years since, did only 
what the court, under the circumstances, would have ordered him 
to do, his act, in making the transfer, completed the administra- 
tion here upon the slaves, and gave the title to them to the admin- 
istrator in Tennessee; so that an administrator de bonis non, 
appointed as the plaintiff is, cannot claim them as the property of 
John Keeton unadministered by the former administrator of Jef- 
ferson county. The plaintiff, under his appointment and the 
order of the county court, is the successor of the administra- 
tors appointed by that court, and not of the administrator in Ten- 
nessee. 

If it be said, that the administrator in Tennessee converted the 
slaves there to his own use, and then brought them to this State, 
and that this administration is necessary to enforce the claims of 
this distributee, it may be answered, that such converting gave to 
the distributees, at once, a right to proceed against the adminis- 
trator in the courts of that State, and when he removed to this 
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State, our courts of equity were open to them, in which to assert 
their rights and to claim that, notwithstanding the sale made in 
Tennessee, he was still a trusteefor them. There exists no neces- 

sity for holding the plaintiff, acting under the order of 
[* 186] the *county court of Jefferson county, to be the proper 

party to enforce the rights of the distributees. Their 
remedy is still open and plain before them. A court of equity is 
competent to declare that William Keeton was, after the sale, as 
before, a trustee for them, if it be made to appear, either that 
there was fraud in the sale, or that he was the purchaser at a sale 
made by himself as administrator. In such a proceeding the 
court can give proper weight to all the transactions between the 
administrator and the distributees, subsequent to the sale, and can 
take into consideration the acts of alleged ratification of the sale 
and the circumstance under which receipts and acknowledgments 
were obtained, and, in short, can adjust the controversy upon the 
principles which apply to questions between trustee and cestuz que 
trust. 

It is obvious, that if a direct action of detinue be authorized in 
such a case as the present, all the transactions between the distri- 
butees and the administrator mnst be rejected from the considera- 
tion of the court; for the reason, that the plaintiff, if he could 
recover at all, mustrecover by a title, prior in time to the title of 
a distributee, and, of course, unaffected in law by the acts of the 
distributees, if they had all acted with the fullest knowledge, and 
were even at the trial willing to abide by their acts. We think, 
therefore, that in relation to the alleged conversion in Tennessee 
. by the administrator there, the proper method of reaching the 
merits of the case, is by abill in equity, stating the character of 
the sale, and the fact of the administrator’s being the purchaser, 
or in collusion with the purchaser, and showing such facts as 
according to the principles of equity would continue his character 
of trustee, notwithstanding his pretended purchase. 

After stating the principles which we think applicable to the 
case, it is necessary to examine the instructions in detail. It is 
evident that the circuit court entertained the opinion that the 
plaintiff, acting under an order of the county court of Jefferson 
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county, was entitled to dispute the regularity and legality of the 
administration in Tennessee, and to recover, in this action, any 
slaves of John Keeton’s estate which had not been legally admin- 
istered according to the laws of Tennessee. It may be useful to 
state the questions of fact upon which we think the suit must be 
decided. . 

1. Was the domicil of John Keeton, at the time of his death, in 
the State of Tennessee ? 

2. Was the administration upon his estate in Jefferson county, 
in this State, finally closed by the payment of all ‘the debts exhib- 

ited against the administration? _ 
[* 137] *3. Did the administrator in this State take the 
slaves to Tennessee and carry them and their hire into 
the administration there ? 

If all these questions are answered in the affirmative the plain- 
tiff cannot claim the slaves as any part of the property left unad- 
ministered by his predecessors. 

The judgment of the circuit court is, with the concurrence of 
the other Judges, reversed, and the cause remanded to be proceed- 
ed in according to this opinion. 


REED, plaintiff in error, v. VAUGHAN, defendant in error. 


15 Mo. 


1. Bankruptey—Discharge.—A certificate of discharge under the bankrupt 
law of the United States is conclusive evidence in favor of the bank- 
rupt, and may be pleaded as a full and complete bar against all suits 
for debts embraced within it, unless impeached for fraud.(a) 


Error to St. Louis Court of Common Pleas. 


A. H. Buckner, for plaintiff in error. 


Topp, contra. 


*Scort, J., delivered the opinion of the court. [* 141] 





(a) See Bankrupt Act of March 2d, 1867, § 34. 
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This cause involves the force and effect of a certificate 
in bankruptcy, under the laws of the United States. The precise 
question is, whether a certificate, relied on as a defense against 
the debt due by the bankrupt, the creditor can impeach by plead- 
ing facts which show that the court, by which the certificate was 
granted, had no jurisdiction of the application for a discharge, 
even though the facts may appear upon the face of the record 
which gives the court jurisdiction. The courts of the United States, 
though possessing a limited jurisdiction, yet, in the intendment of 
law, stand upon the same footing as courts of record of general 
jurisdiction. All the presumptions which are indulged in favor of 
superior tribunals of general jurisdiction, are equally extended to 
the courts of the United States. In pleading a judgment or de- 
cree of one of those courts, there is no more necessity for showing 
the facts which confer jurisdiction, than in a plea of judgment of 
the highest tribunal known to the law. Their judgment cannot 
be impeached for irregularity or error in a collateral proceeding ; 
they can only be vacated on motion, in the courts in which they 
are rendered, or reversed for error in an appellate jurisdiction. 
The bankrupt act makes the proceedings in bankruptcy records. 
The fourth section of that act prescribes, that the discharge and 
certificate, when duly granted, shall, in all courts of justice, be 
deemed a full and complete discharge of all debts, &c., and shall 
and may be pleaded as a full and complete bar to all suits brought 
in any court of jurisdiction whatever, and the same shall be con- 
clusive evidence, of itself, in favor of such bankrupt, unless the 
same shall be impeached for fraud, or some willful concealment, 
by him, of his property, &c. If it is competent for Congress to 
enact bankrupt laws, the force and effect of a discharge and cer- 
tificate, under the laws, may ‘be declared by such enactment. 
When the statute declares, that a certificate shall be conclusive, 
of itself, in favor of a bankrupt, unless impeached for fraud, it is 
equivalent to saying, that nothing, in impeachment of the certifi- 
cate, shall be pleaded but fraud. The expression of one cause, 
for its avoidance, is an exclusion of all others. If the words 
‘¢duly granted” authorize an enquiry into the facts which give 
jurisdiction to the court granting the certificate, then the law en- 
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acts the solecism, that a writing may be impeached, but if it is 
not overthrown in the attempt, then it shall be conclusive. This 
is a strange sort of conclusiveness. What avail is the conclusive- 
ness to the party, if he is only to have the effect of it after an 
unsuccessful effort to avoid his instrument? But what 
authority is there in the law for limiting the *enquiry [* 142] 
under the words ‘‘ duly granted,” to the facts on which 
jurisdiction is founded? If it authorizes an investigation into 
one, it equally authorizes an investigation into all matters in which 
there may have been irregularity ; so the law, in effect, is repeal- 
ed, and an instrument which is made conclusive evidence of itself, 
is only allowed its effect after it has successfully resisted all efforts 
to overthrow it. This view of the effect of a certificate, is not 
unsupported by authority. In the case of Rowan v. Holcomb, 
16 Ohio Rep. 463, it was held, that it was not necessary that the 
certificate should be pleaded, with all the facts and proceedings 
necessary to give the court jurisdiction. That it is a complete 
bar to all suits for a debt embraced within it, unless impeached 
for fraud. The case in 5 Hill’s Reports, is disregarded, and the 
court say, ‘we do not hold the district court of the United States 
to be a court of local, limited jurisdiction, in such sense that to 
give validity to its orders or decrees, as a plea in bar, that it is 
necessary in the plea to allege all the facts and proceedings nec- 
essary to confer jurisdiction. The district court is a court of 
record, created under the powers of the constitution of the United 
States, having jurisdiction in matters of bankruptcy by act of 
Congress. Matters of bankruptcy, by the act, are conferred upon 
the district court, as part of its general jurisdiction ; and on 
principle, its orders of final discharge may be plead, precisely as 
the judgments and decrees of any court of general jurisdiction.” 
So, in the case of White v. How and others, 83 McLean, 291, the 
objection was, that the plea did not set out the proceedings under 
which the bankruptcy was decreed. Jt was held that the plea was 
good—that it was not necessary to set out more than the certifi- 
cate and discharge duly authenticated. The law makes these 
evidence, and conclusive evidence, unless impeached for fraud. 
In the case of Ingalls v. Savage, 3 Barr 227, it was determined, 
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that the discharge and certificate are a complete bar when pleaded, 
unless avoided for fraud. The court says, ‘“‘the path is thus 
plainly and distinctly marked for courts, and it would be useless 
and unwise to wander either to the right or to the left.”” The 
cases in New York have been examined, and they seem to be 
founded on principles, not in accordance with the received law 
upon this subject. It would seem to be a rule, established in 
the jurisprudence of that State, ‘‘that the jurisdiction of a 
court, whether of general or limited jurisdiction, may be en- 
quired into, although the record of the judgment states facts, 
giving it jurisdiction. No court nor officer can acquire juris- 
diction by the mere assertion of it, or falsely alleging the ex- 
istence of facts on which the jurisdiction depends.” Harrington 

v. People, 6 Barbour 607. How many of the proposition, 
[* 143] *outside of that State, would not be willing to endorse 

this principle, and as its influence has operated in pro- 
ducing the decisions relied on, those decisions cannot receive the 
sanction of courts which deny the principles on which they are 
founded. The case of Sackett ». Andross, 5 Hill’s Rep., which 
is mostly relied on, is decided without reference to the provisions 
of the bankrupt law, in relation to the effect of discharges. In 
the case of Ruckman v. Cuvell, 1 Comstock 505, the opinion of 
a single judge is expressed. In Stephens v. Ely, 6 Hill 607, the 
opinfion of the court is delivered by Nelson, and he kindly refers 
the pleader to the forms under the insolvent laws before officers in 
the country, as guides in impeaching the decrees of a court of 
general jurisdiction, The distinction, taken by the judge, between 
cases of voluntary and involuntary bankruptcy under the act, it 
seems is difficult to be maintained. The Congress of the United 
States had the power to pass the voluntary clause of the bankrupt 
law. Its authority to do so, has been sustained by the supreme 
court of the United States. If there is power to pass such a clause, 
then a power exists to declare the force and effect under it. 
Now if the law gives the same effect to the certificate, whether 
obtained under the voluntary or involuntary provisions, and it is 
admitted to be conclusive and unimpeachable when given under 
the involuntary clause; on what principle, then, can it be im- 
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peached when granted under the voluntary clause? The asserting 
of such a distinction seems like giving up the controversy. 

The point made, as to the manner of serving the execution, 
cannot be maintained. This was a proceeding in chancery, and 
the rules established in relation to the preparation of causes for 
this court, in trials at common law, have never been regarded as 
applicable to proceedings in chancery. 

The conflict of laws in the references, relate to foreign — 
ments. The other Judges concurring herein, the injunction is per- 
petuated. 


SHEPARD, appellant v. THE Bank oF THE STATE oF MIssouRI, 
respondent. 


15 Mo. 148. 


1. Constitution— Laws.—The statute authorizing Courts in certain cases 
to refer issues of fact to referees is not unconstitutional .(a) 


2. Evidence—Presumptions.—An account delivered to the party charged 
therewith, is presumed to be correct if kept for a long time without 
objection made thereto. 


Appeal from St. Louis Circuit Court. 


Hoitmes & Hoimgs, for appellant. 


*BUCKNER, contra. [* 149] 


RyLanD, J., delivered the opinion of the court. 


Upon the above statement of facts, the petitioner below, 
appellant in this court, assigned for error the act of the court 
below, in referring the case to a referee, and the refusal to 
set aside the order making the reference; also, the act of the 
court in overruling petitioner’s exceptions to the report of the 
referee, and in affirming the report and giving judgment thereon 
for petitioner for $13.50 ; and also the act of the court in giving 
judgment without a jury. 





(a) Gen’l Stat. of 1865, chap. 169, $§ 17-19 ; Wagner's Stat., p. 1041. 
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This was a proceeding under the new code of practice. The 
16th article of the code provides for the appointment of referees. 
By this article, it is permitted, that all or any issues of law or 
fact, may be referred upon the written consent of the parties. 
The court, where the parties do not consent, may, upon the appli- 
cation of either party, or of its own motion, direct a reference, 
in cases where an issue of fact shall require the examination of a 
long account on either side, or where the taking an account shall 
be necessary for the information of the court. The court can 
appoint one or more referees, where the parties themselves do 
not agree upon the persons. 

The court can appoint a general or special commissioner, to 
whom matters mentioned in this article, may be referred when 
the parties do not agree upon referees ; who shall have the pow- 
ers and proceed as commissioners in chancery are required to 
proceed, and with the [same] effect. 

We are inclined to the opinion, that the case before us, was 
one in which the court might well appoint a referee of its own 
motion. Here was a long account to be examined: sums of 
money had been deposited and withdrawn in smaller sums for 
several years. The items of these transactions were to be looked 

into, anda good and competent accountant, conversant-in 
[* 150] such matters, was better calculated to ascertain the *true 
position of the affairs between the parties, than any 
jury ordinarily chosen by the ministerial officers of our courts. 

The petition claims, that there is no account to be settled, but 
a single issue of payment to be proved. This payment, however, 
is founded ona long list of items, extending through several 
years, and requires as much care and knowledge of keeping and 
making entries in books, as is necessary in keeping accounts 
between merchants and others. 

Nor do we consider the statute, thus authorizing the court to 
appoint referees, unconstitutional, as trenching upon the trial by 
jury. It has ever been the practice of the courts, in somewhat 
kindred cases, to appoint auditors or referees, to settle accounts ; 
nor has the power ever been seriously disputed before. Without 
going into a labored defense of this power of the court, under 


« 
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the present statute, to appoint referees, in cases like the one 
before us, we will state it as our opinion, that this power is vested 
in our courts, and that it is not inconsistent with the provisions 
of our constitution, in trenching upon the right of trial by jury. 
Its practice often tends to the elucidation of accounts and trans- 
actions between man and man, and mainly contributes to the ends 
of truth and justice. We are not willing, therefore, to put a 
stop to its exercise, by throwing out doubts of its constitution- 
ality. This settles the case, so far as regards the errors in res- 
pect to referees and trials by jury. We rule these points against 
the petitioner. 

Nor do we feel disposed to disturb the case in respect to the 
exceptions taken to the report of the referees, and to the giving 
of judgment on the same, for the amount therein mentioned, to 
the petitioner. We do not say, that there may not be some 
errors in the proceedings of the referee, but, in our opinion, they 
do not touch the merits of the controversy, so as to injure, mate- 
rially, either the petitioner or the defendant. ‘The supreme court 
shall not reverse any judgment of the circuit court, unless it shall 
believe that error was committed, by the circuit court, against the 
appellant, and materially affecting the merits of the action.” 
Art. XIX, § 17, Prac. Code 1848-9.(a) 


This case presents to us‘this feature: Here, a depositor of a 
large amount in bank, has been in the habit of drawing on the 
fund in various ways, for several years; has his bank book, in 
which the accounts have been kept, showing the debts and cred- 
its. This book was balanced on the Ist of April, 1842, and 
again on the Ist of August, 1846. In this bank book, inwhich 
the accounts have been kept, and the entries made by a bank 
clerk, is the following memorandum: ‘‘All the checks from 1st 
April, 1842, to Ist August, 1846, are taken from the individ- 
ual ledgers of the bank—the original checks misplaced 
—the amounts, date, *&c., are correct, having [been] [*151] 
compared with the books.” This was in August, 1846. 

The petitioner keeps this book, without making any objection, at 





(a) Gen’l Stat. of 1865, ch. 185, § 40; Wagner’s Stat. p. 1068. 
_ Mo. R. VOL. XY. T 
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the time, and without making any objection until years have 
elapsed, so far as appears from the record, when in September, 
1849, he brings suit. 

The law is well settled, in similar matters, between merchant 
and merchant. An account handed or sent to a merchant, who 
keeps it, without any objection being made for a long time, is 
presumed to be correct. Some judges say, this is conclusive, 
after two years have elapsed ; others hold, that the objections must 
be made within two or three returns of the post. 

It is true, these cases are between merchant and merchant, and 
are generally found in chancery proceedings ; but there is no rea- 
son why the same doctrine should not prevail between any other 
persons, with whom are accounts current or accounts of transac- 
tions in the ordinary course of business. There is a presumption 
of correctness, of fairness and of truth in the account thus kept, 
which becomes strong and forcible, after the acquiescence of the 
party charged with it, for months or years. The same reasons, 
which adopt this rule among merchants, will apply it to banks 
and their depositors. The same rules of evidence have heretofore 
prevailed in courts, both of law and equity. We now have no 
courts of equity, nor any equity proceedings, as formerly prac- 
ticed ; all the distinctions between the proceedings of these courts, 
have been destroyed, under the force of innovation. This action 
admits of all defenses ; the rules of evidence, therefore, apply in 
this case, so as to make that a defense here, which formerly was 
considered one in equity. 

‘‘Where one merchant sends an account current to another, re- 
siding in a different country, between whom there are mutual 
dealings, and he keeps that account two years, without making 
any objections, it shall be deemed a stated account, and his silence 
and acquiescence shall bind him ; at least so far as to cast the 
_ onus probandi on him:” Freeland v. Haron and others, 7 
Cranch, 151. 

‘‘A cash account, shown to a defendant, and not objected to by 
him, is sufficient evidence of his admission to go to the jury: ” 1 
Serg. & Rawle, 406. 

‘‘Amongst merchants, it is looked upon as an allowance of an 
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account current, if the merchant, that receives it, does not object 
to it in a second or third post: ’? Sherman v. Sherman, 2 Vern. 
276. 

It is the keeping of the account, by the person to whom it is 
sent, any length of time without making objections, which shall 
bind him and prevent his entering into an open account 
afterwards : Lord Hardwicke, *in Willis v. Jernegan. [* 152] 
In this case, the Lord Chancellor said: “Now there is 
no doubt, if vouchers are delivered up at the time, it is an affirm- 
ation, at least, that the account between the parties was a stated 
one, but to make it so, it is not absolutely necessary that they 
should be delivered up at the time the account is settled; for in- 
stance, in the case of bankers and their customers, it is seldom 
done, but the drafts, which are made on them are constantly kept 
in files, and at different times when they settle accounts with you, 
they enter in a book, which they give you for that purpose, the 
several receipts and payments during your transactions with their 
shops, and it would be imprudent in them to do otherwise ; be- 
cause, the vouchers are very often of use to them in clearing up 
any disputes between their shops and a third person: ” 2 Atkins. 
251. See also Tickel v. Short, 2 Vesey Sen., 239. See 2 
Walking. C. C. Rep., 890. In this case accounts that had been 
rendered by Barker & Annesley to the defendants and returned by 
them without objection, are, it appears, proper to be offered in 
evidence, as well, and rather better than if Barker & Annesley 
had, in the presence of the defendants, declared the partnership : 
the partnership of Barker & Annesley being the point in issue. 

Applying this rule, which we think founded in common sense, 
and is in accordance with the common course of human experi- 
ence, to the case now at bar, and we come to the conclusion, that 
the petitioner has no cause of just complaint against the judgment 
of the court below. 

There the petitioner is a customer of the bank, in the language © 
of Lord Hardwicke. He has made his deposits; he draws, at 
various times for various amounts. This course of things contin- 
ues for years. On the 1st of April, 1842, this account between 
the petitioner and the bank is closed, or balanced : the same course 
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of procedure still ensues until August, 1846; the accounts are 
again balanced ; the bank book given to the petitioner is kept by 
a clerk of the bank; he enters the deposits to the credit of the 
petitioner ; he enters the checks, notes, &c., of the petitioner, in 
the same book, to the credit of the bank; these are closed in 
August, 1846 ; a memorandum made of the fact, of the correct- 
ness of the account; the examination of the books of the bank ; 
the account handed thus to the petitioner remains without objec- 
tion, as we find in the record, for nearly three years ; then suit is 
brought, and objection made to having the accounts between the 
parties referred to one competent man as referee, but a jury is pre- 
ferred! I am free to say, that no case has ever been presented for 
my examination, where the above rule of accounts, adopted and 
practiced by the rules of chancery courts, both of England 
[* 153] and of the States of this Union, as most conducive to *the 
promotion of equity and substantial justice in the set- 
tlement of accounts between merchant and merchant, can be with 
more propriety invoked than in the case now at bar. 
We therefore affirm the judgment of the court below, the other 
Judges concurring. 


Tue State or Missouri, respondent v. Mrx, appellant. 


15 Mo. 153. 


1. Jury—Separation.—It is not error for the court to permit the separation 
of the Jury before verdict when both parties consent thereto. 


2. Witness.—If a witness willfully testify falsely to any material fact in 
the case, the Jury are authorized to discredit or reject the whole testi- 
mony. 


3. Crimind law—Abettor.—It is not necessary that one should be present 
actively aiding and assisting in che passing of counterfeit money to 
constitute him an aider or abettor. 


4, Criminal praectice—Error—Instruction.—Error in the admission of illegal 
testimony against the accused cannot be cured by an instruction with- 
drawing such testimony from the jury. 
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5. Evidence—Guilty knowledge.—It is competent, in order to show guilty 
knowledge in one who had passed a counterfeit bank note, to prove 
that he had passed other counterfeit bank notes of a similar kind at 
other times. 

Appeal from St. Louis Criminal Court. 
- BLENNERHASSETT & SHREVE, for appellant. 


LACKLAND, contra. 


Ry.anD, J., delivered the opinion of the court. 


The defendant, Mix, was indicted with one Dick Smith, alias 
John Williams, for passing conterfeit bank notes. The defend- 
ant severed on the trial. 


There was proof tending to show very plainly, that the two 
indicted, Mix and Williams, were seen in company, at different 
places ; and that Williams would purchase some article of small 
price, and give a bank note in pay, and receive cash and other 
notes in change ; that these bank notes, so paid by Wil- 
liams, were counterfeit. This was done at *‘‘Jacoby’s’’ [* 157] 
at ‘“‘Dr. Bragg’s store” and at the ‘‘Commercial Ex- 
change,” all in the city of St. Louis. That the defendant at one 
place, in order to make the change, took a plug of tobacco ; that 
is, the person paying the change for the counterfeit note, which he 
had received in payment, paid over to Mix a plug of tobacco. 
There was evidence, tending to show that Mix and Williams were 
together, so that concert of action might fairly be presumed to 
exist between them. 


The jury found the defendant guilty. He moved for a new 
trial, which being overruled, he brings the case here by appeal. 
The errors relied upon for a reversal are, that the criminal court 
erred in giving instructions for the State, and in refusing instruc- 
tions for the defendant; that it erred in allowing the jury to 
separate before finding their verdict; that it erred in admitting 
testimony to the jury, and also, in excluding testimony, and that 
it erred in refusing to grant a new trial. 

We shall not touch the point of the competency of the co-defend- 
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ant to testify in this case, for the defendant on trial; this point 
is before us in the case of the State v. Roberts, and will there be 
decided.(a) 

The point in relation to the separation of the jury, under the 
facts of this case, as they appear by the record, must be ruled 
against the defendant. Upon the trial, the court asked, ‘what 
shall be done with the jury?” and the counsel of both parties 
agreed that they might separate, under a charge from the court. 
This was at the adjournment at noon on the first day ; and such 
separation continued afterwards at each adjournment of the court, 
without any exception or objection, for several adjournments, until 
the attention of the court was called to it, after which the jurors were 
kept together. The defendant’s consent might have well been 
presumed. If he can plead guilty, I should think he might con- 
sent to the separation of the jury. Though, in some cases, it 
might be prudent for the court not to permit the consent to be 
given, in cases where minors or slaves are indicted, yet the court 
might well refuse to act on the consent.(6) 

The following are the instructions given for the State : 

1. If the jury believe from the evidence that the defendant, 
William Mix, was in company with Dick Smith, alias Williams, 
at the time he (Smith) passed the counterfeit money mentioned in 
the indictment and that he knew the same to be [the] counterfeit 
money mentioned in the indictment, and that he knew the 
same to be counterfeit, and if the jury believe that he was suffi- 
ciently near to render him assistance, or did aid or abet, or direct 
said Smith, alias Williams, to pass the same, and that he did so 

aid, direct and abet, knowing said bills to be counterfeit, 
[* 158] the *intent to defraud Frederick Jacoby, or the Mechan- 
ics & Merchants Bank of Wheeling may be inferred. 

2. It is not necessary that the jury should believe that the de- 
fendant was actually present when the felony was committed, but 
if the jury believe that the defendant was in company with Wil- 
liams and that the said Williams did pass the counterfeit bill 





(a) ante. p. 28. 
(b) State o. Harlow, 21 Mo. 446; State v. Igo, id. 459; State v. Weber, 
22 Mo. 321; State o. Burns, 33 Mo. 483. 
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charged in the indictment, and that he knew the said bill was a 
counterfeit, and that the defendant, though absent at the time, 
had counseled, procured or abetted the said Williams in the pas- 
sage of the same; then the said defendant is guilty of being 
accessory before the fact, and the jury will find him guilty of for- 
gery in the second degree. The court is asked to exclude the part 
of the evidence of M’Affee, in which he says defendant told him, 
that he, defendant, had been in the state prison of Kentucky. 

3. If the jury believe from the evidence in the cause, that the 
defendant did pass as true, or that he didin any way aid Williams 
in passing or in an attempt to pass, the bank note charged in the 
indictment, and that the defendant did so pass or aid or counte- 
nance the passing, knowing it to be a counterfeit, and for the 
purpose of defrauding as charged, they will find him guilty of 
forgery in the second degree. 

4. If the jury find defendant guilty, as charged in the indict- 
ment, they will assess the punishment to imprisonment in the pen- 
itentiary for a term not Jess than seven nor more than ten years. 

5. If the jury find the defendant guilty, but cannot agree as to 
the measurement of punishment, they can return with such a verdict 
without assessing the punishment. 

In lieu of the instruction asked for by the defendant, relating 
to M’Affes’s testimony, the court gave an instruction, in substance, 
as follows, to-wit: 

6. If the jury believe from the evidence, that M’Affee, or any 
other witness, has willfully and knowingly testified falsely to any 
material fact in the cause, they are at liberty to reject the whole or 
any part of the testimony of such witness, which is inconsistent 
with other truthful evidence in the cause. 

The following instructions were asked by the defendant and 
refused by the court. 

7. If the jury believe from the evidence that the witness, 
M’Affee, willfully testified falsely to any material fact in the case, 
they are authorized to discredit and reject the whole of his testi- 
mony. 

8. The court is asked to instruct the jury that to aid, assist or 
abet another in the uttering or passing of a counterfeit bank 
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note, is to do something which either gives credit to the 
[* 159] person or the paper offered, *that a man present when 

the paper is offered or passed, without saying a word or 
doing an act is not such aiding and abetting as will make a man 
subject to conviction. 

9. In order to convict the defendant, the jury must be satisfied 
beyond a reasonable doubt, that the defendant passed, aided and 
countenanced and published as true, with intent to defraud the 
bank mentioned in the indictment, or the persons named, knowing 
that the same was counterfeit, one or more of the bank notes set 
out in the indictment. 

10. The court is asked to instruct the jury, that to make the 
defendant an accessory before the fact, they must be satisfied 
that he did something which either gave aid to the person who 
passed it, or induced those who received it to receive it by some 
word or act ; that his mere presence when the paper is offered or 
passed without saying or doing anything, is not such a participa- 
tion as constitutes an accessory before the fact. 

11. In order to convict the defendant, the jury must be satis- 
fied from the evidence that the bank set out in the indictment 
was a bank zncorporated under the laws of the State of Virginia, 
and that the statute which dispenses with the proof that the same: 
was incorporated by reputation. 

12. If the jury believe that there is no evidence that the Bank 


of Virginia was an incorporated bank they must acquit the defend- 
ant. 


Upon looking over these instructions, the first three, marked as 
given for the State, seem, at first inspection, to be somewhat 
loosely and incautiously written. We had much rather have 
seen the principles declared by them plainly given to the jury. 
Yet, we will not say that these instructions are erroneous, or that. 
they must have operated to the prejudice of the prisoner. 

A few plain propositions, embracing the law upon the facts of 
the case, are greatly to be preferred, in every case, to a long 
string of instructions, running into each other, and involved in 


intricacies, requiring as much elucidation as the facts of the case 
themselves. 





OCTOBER TERM, 1851. 
The State of Missouri 7. Mix. 15 Mo. 








The 4th and 5th instructions, may pass without objection. 

The 6th instruction is wrong. It was given instead of the first 
one asked by the defendant, and it does not fully embrace the 
point included in the defendant’s first. We think the defendants 
instruction should have been given, or some one embracing the 
same principles.(a) 

We do not find any point in the action of the court in refusing 
the other instructions, asked by the defendant. They were calcu- 
lated to mislead the jury. An accomplice might stand by, watch- 
ing and guarding his fellow, while engaged in the act 
of passing the counterfeit money, *without even doing [* 160] 
an act, or saying a word, at the time. Nay, he might 
be keeping the watchman’s post, at a distance from the scene of 
operations, and, at the same time, be guilty. This is a crime, 
after the preparations are made and the funds ready to be used, 
which may be perpetrated by the assistanee of those who, seem- 
ingly, at the time, act as strangers to each other. The aid, the 
abetting, may be given in the dark closet or cellar, or at the dif- 
ferent angles of the cross streets. The cunning, crafty devices 
which they use to impose upon the unsuspecting, are, in the lan- 
guage of one of the witnesses, in alluding to a new issue of coun- 
terfeits, ‘‘something hard to beat.” 

The instruction in regard to the incorporation of the bank of 
Virginia, were properly refused. The testimony of the witness, 
that the defendant told him he had been in the state prison of 
Kentucky, under the circumstances on which it was brought out, 
on the trial below, was improper, Itshould not have been allowed. 
The court, afterwards, did all it could to cure the impropriety, by 
withdrawing it from thejury, but it was wrong to allow it at first ; 
the injury it caused to the defendant, may have been too 
deeply fixed on the juror’s minds to be easily obliterated.(b) 





(a) Gillett ». Wimer, 23 Mo. 77; State 7. Dwin, 25 Mo. 553; State ». 
Cushing, 29 Mo. 215; State . Stout, 31 Mo. 406; State o. Schoenwald, id. 
147; Paulette o. Brown, 40 Mo. 52. 

(0) State v. Wolff, post. 168; State ». Schneider, 35 Mo. 536; State o. 
Marshall, 36 Mo. 402: State v. Daubert, 42 Mo. 246. 


This principle is confined to criminal cases; see Knox v. Hunt, 18 Mo. 
174. , 
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It was competent to the State to prove, after having proved 
that the defendant had passed a bank note, which was counterfeit, 
as charged in the indictment, in order to show guilty knowledge in 
the defendant, that he had passed other counterfeit bank notes, of 
a similar kind to other persons, at different times, before and sub- 
sequent to the indictment. See the authorities to the point cited 
in the circuit attorney’s brief.(a) 

We think the court erred in giving the 6th instruction, in lieu 
of the defendant’s first. 

If the law be fairly laid down, in the instructions given to the 
jury, embracing the whole case, we will not reverse for not giv- 
ing others, which in themselves may be right. 

The judgment in this case is reversed, and the cause remanded ; 
the other Judges concurring. 


LEITENSDORFER, appellant v. DELPHY, respondent. 


15 Mo. 601. 


1, Hquity—Mistake—When, by mistake, a contract is not expressed in 
such terms as to have the force and effect the parties intended, it is 
the duty of the court to correct the mistake in the instrument; nor is 
it material whether the instrument is an executory or an executed 
agreement ; nor whether the proceeding is directly, by bill, to correct 
the mistake, or the mistake is set up in the answer, by way of defense. 


2. Conveyance—The word “heirs” in a conveyance is necessary to pass 4 
fee simple.(d) 


Appeal from St. Louts Court of Common Pleas. 
Gantt, for appellant. 


GAMBLE, J., delivered the opinion of the court. 





(a) The cases cited are State ». McAllister, 11 Shep. (Me.) R. 189; 
Thatcher's Crim. Cases, 293; id. 47: State o. Van Hereton, 2 Pa. Rep., 672; 
Hess v. State, 5 Ohio 6; Cone v. Martin, 2 Leigh. 745; State v. Antoine, 2 
Const. S. C. Rep., 776. 

(0) But see Gen’l Stat. of 1865, chap. 108, § 2; Wagner’s Stat., p. 1357. 
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Fournier, an old inhabitant of Carondelet, conveyed all his 
property, real and personal, to his son-in-law, Denoyer ; the only 
considerations of the conveyance being the covenant of the son-in- 
law, contained in the same deed, by which he bound himself to 
maintain his father-in-law and mother-in-law ‘‘ during their lives, 
with good and sufficient food and clothing, in sickness and in 
health ; furnish them with a horse and cart, and give them at all 
times free access to the property conveyed for their own use so 
long as they might live, and that during that time he would not 
convey the property to any other person.” 

A year after this conveyance, the parties executed another 
instrument, in which they recite the substance of the previous 
conveyance, and then say, ‘‘ which said deed and the covenants 
therein contained, the said parties find to operate to their prejudice 
and against their interest, in consideration whereof, as well as for 
divers other good causes them thereunto moving, the said Francis 
Denoyer, on his part, hereby abandons, relinquishes, and quits 
claim to all the property in the aforesaid deed described, unto the 
said Francis Fournier, and the said Francis and Josette his wife 
do hereby release and discharge the said Denoyer from the fur- 
ther performance of each and every one of the covenants entered 
into in the aforesaid deed.” 

The father-in-law, on the next day after this last instrument 
was executed, conveyed a part of the same property,-but not the 
property now in question, to his son-in-law Denoyer, by deed 
with general warranty. Fournier, the father-in-law, 
continued in possession of the premises in *questionfor [* 166] 
some two years, and then sold and conveyed the proper- 
ty, under which conveyance the possession has ever since been 
held. 

The plaintiff claims by deed from Denoyer, the son-in-law, 
made more than nineteen years after the instrument by which 
they attempted to rescind the first conveyance ; and the whole force 
of the plaintiff’s claim is, that there are no words of inheritance 
in the re-conveyance from Denoyer to Fournier, and therefore De- 
noyer retained the reversion after a life estate conveyed to Four- 
nier. 
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It was plainly the intention of the parties, when the first deed 
was executed, that the use of the property should be enjoyed by 
both Fournier and his wife, during their lives, for so is the coven- 
ant of Denoyer in that deed. If the re-conveyance, by Denoyer, 
only vested in Fournier a life estate in the property, it was less 
than the parties supposed was already in Fournier and his wife, 
and so, according to this construction of the instrument, Denoyer 
being entirely discharged from his covenants by plain and effect- 
ual words, would get the fee simple in the whole property after 
the death of Fournier for no consideration whatever. It is the 
province of a court to enforce the contracts and conveyances of 
the parties, and not to make or alter. them; but it is the duty of 
the court to enforce the contract which was really made, and when 
by mistake that contract is not expressed in such terms as to have 
the force and effect that the parties intended it should have, then 
it is the clear duty of the court to correct the mistake in the 
instrument. The supreme court of the United States in Hunt v. 
Rousmaniere’s adm’r, 1, Peters 13, say, ‘there are certain princi- 
ples of equity applicable to this question, which as general prin- 
ciples we hold to be incontrovertible. The first is, that where an 
instrument is drawn and executed, which professes or is intended 
, to carry into execution an agreement, whether in writing or by 
parol previously entered into, but which by mistake of the drafts- 
man, either as to fact or law, does not fulfil or which violates the 
manifest intention of the parties to the agreement, equity will 
correct the mistake, so as to produce a conformity of the instru- 
ment to the agreement.” 


In the present case, there is no necessity for going out of the 
instrument executed between these parties, in order to ascertain 
their intention, in making the second conveyance and the agree- 
ment between them which the instrument was designed to 
execute. They refer to the first conveyance and recite its pro- 
visions. It had two parts—the first, the conveyance to Denoyer 
of all Fournier’s property—the second, the covenants of Denoyer 
to support Fournier and wife, &c. They say in the second instru- 

ment as the consideration upon which it was made that 
[* 167] *the previous ‘‘deed and the covenants therein contained, 
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the parties found to operate to their prejudice and against 
their interests,” therefore they execute the second. This 
second instrument relinquishes and quits claim to Fournier all the 
property, and releases Denoyer from all his covenants. The 
first deed, as a conveyance of property, could not operate to the 
prejudice or against the interests of Denoyer; nor did the cove- 
nants of Denoyer operate to the prejudice or against the interests 
of Fournier. But the deed, as a conveyance, operated to the 
prejudice of Fournier, and the covenants to the prejudice of Den- 
oyer. It is perfectly apparent that the parties had agreed, in 
order to free themselves from this mutual prejudice, to rescind 
the instrument which thus injuriously affected the interests of each, 
and if the terms employed in the second instrument have not 
the effect of re-instating them in all their former rights, and free- 
ing them from all the burdens imposed by the first, it does not 
fulfil their intention, because of a mistake in drawing it. 

If words of inheritance were necessary in order to re-invest 
Fournier with the fee simple of the land which had been conveyed 
to Denoyer, then such words were omitted by mistake. It is not 
necessary, in order to establish a mistake in-an instrument that it 
shall be shown that particular words were agreed upon by the par- 
ties as words to be inserted inthe instrument. It is sufficient that 
the parties had agreed to accomplish a particular object by the in- 
strument to be executed, and that the instrument as executed is 
insufficient to effectuate their intention. 

The power of a court of equity to reform an instrument, which 
by reason of a mistake fails to execute the intention of the par- 
ties is unquestionable. It is not material, whether the instrument 
is an executory or an executed agreement; nor is it material 
whether the proceeding is directly by bill to correct the mistake 
or the mistake is set up in the answer by way of defense. 2 John. 
R. 585 ; 5 John, OC. R. 224; 2b. 184; 10 Conn. 244; 1 John. 
C. R. 607 ; 6 Blackf. 448; 1 Dev. Eq. Reports 379.(a) 

Although it is said, that the evidence required to prove a mis- 





(2) Hook v. Craighead, 82 Mo. 405; Henderson v. Dickey, 35 Mo. 120; 
Young v. Coleman, 43 Mo. 179. 
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take when it is denied must be as satisfactory as if the mistake 
were admitted, yet this and similar remarks of judges, however 
distinguished, form no rule of law to direct courts in dispensing 
justice. When the mind of a judge is entirely convinced upon 
any disputed question, whether of fact or law, he is bound to act 
upon the conviction.(a@) 

In the present case the evidence is stronger than the testimony 
of witnesses. It is the language of the parties themselves, in the 
very instruments executed, and in which the mistake is alleged 

to exist. 
[* 168]  *It is to be observed, that the question, whether the 

word ‘‘heirs” is necessary to pass a fee simple is not 
discussed. It has been so long settled and so often acted upon, 
that it would be improper to allow it now to be disturbed. Tak- 
ing that part of the common law to be in force in this State, we 
do not think that any of the authorities cited by the defendant’s 
counsel, bring this case within any exception to the rule requiring 
words of inheritance in order to the transmission of a fee. Let 
the judgment be affirmed. 


od 


THE STATE oF Missouri, respondent, v. WoLFF, appellant. 
15 Mo. 168. 


1. Practice— Criminal trial.—If illegal testimony has been admitted against 
the objection of the accused, the error cannot be cured by an instruc- 
tion withdrawing such testimony from the jury.(d) 


2. Hvidence— Possession of stolen property.—Possession of stolen property, 
to raise a presumption of guilt, must be recent after the theft. 


Appeal from St. Louis Criminal Court. 


BLENNERHASSETT & SHREVE, for appellant. 





(a) Able v. Union Insurance Co., 26 Mo. 56; Tesson v. Atl. Ins. Co., 40 
Mo. 33. . 
(a) See State ov. Mix, ante, p. 153, and notes thereto. 
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LACKLAND, conira. 

RYLAND, J., delivered the opinion of the court. [*171] 
This was an indictment against the defendant, Chris- 
topher Wolff, and three others. The present defendant was tried 
and found guilty, and sentenced to the state prison. He moved 
for a new trial, which being overruled, he brings the case to this 
court by appeal. 

The errors assigned, mainly question the judgment of the crim- 
inal court, in giving instructions, and in refusing to give instruc- 
tions ; in admitting improper testimony ; in excluding, as incom- 
petent, a co-defendant as a witness for the defendant, and in 
refusing to grant a new trial. 

I will set out the various instructions offered in this case, as 
well those refused as those given, and give my opinion on them. 

There were two counts in the indictment, one for stealing and 
the other for receiving stolen property. 

The property charged to have been stolen, was a quantity of 
oats in the bundles, and a quantity of window glass. The 
property charged *to have been received, as stolen, was [* 172] 
of the same kind as that mentioned in the first count, 
oats and glass. 

There was testimony tending to show, that the property stolen 
was traced to a house occupied by one Pennel, a co-defendant 
indicted with the present defendant. The property, that is, the 
oats were found the morning after they were stolen, in the yard 
at Pennel’s house; traced there by the loose straw that had 
fallen, in the act of being carried along the road, as well as by 
the impression, or track of the wagon wheels. 

When the officers of the law were approaching the house, Pen- 
nel and Wolff both ran. Wolff was caught, but the other escaped. 
When overtaken, Wolff said that Pennel told him to run. There 
was testimony tending to prove that Wolff was a person who 
hired himself to work ; and that a short time, only, previous. to 
this transaction, he had gone to Pennel’s to live. 

The great body of the testimony, given in the case, relates to 
other articles than those mentioned in the indictment. Witness 
after witness is examined, proving that wagons, wagon wheels, 
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wagon tongues, bee hives, honey, live geese, jack planes, straw 
cutters, buggy harness and various other articles, were found at 
the house where Pennel and the defendant lived. These were 
taken to the calaboose; to which: place the owners came, time 
after time, and claimed and carried away their property. The 
defendant objected to the admission of this evidence, but it was 
admitted and he excepted. | 

The court, at length, instructed the jury, to disregard all the 
evidence in relation to any other property than that mentioned in 
the indictment. The defendant’s counsel contends, and we think 
very properly too, that this instruction has not and cannot do 
away with the effect that such evidence had on the jurors minds, 

Had the State proven, that the property, recently stolen, was 
found in the possession of the defendant, then there might be 
some pretext for showing guilty knowledge in the defendant, that 
the property was stolen, to prove, that in his possession were 
various other articles of stolen property. But the proof here is, 
that the house where these things were found, was in possession of 
Pennel ; that defendant was living with him, in all probability 
as a work hand, and had been living with him but a short 
time.(a) 

It will not do to admit illegal evidence or irrelevant testimony 
agninst the accused, in spite of his objections, and after such evi- 
dence has had the effect to impress the jurors unfavorably against 

the accused, to attempt to wipe out the injury by an 
[* 173] instruction, calling on the jury to *disregard it. It has 

been said that ‘‘evil, in the mind of man, may come 
and go, so unapproved as to leave no stain behind,” but an 
impression upon a juror’s mind, made by illegal evidence, may have 
a powerful effect, in forcing that mind to an improper conclusion. 
The corpus delicti must be first proved, before such evidence can 
be admitted—must be first brought home to the defendant. Asin 
an indictment for passing counterfeit money, after it has been 
proved, that the defendant passed the bank note as charged, and 
that the bank note was counterfeit, then the prosecution may 
prove various other acts of passing counterfeit money, in order 





(a) State v. Harrold, 38 Mo. 496; State v. Wohlman, 34 Mo. 482. 
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to show the defendant’s knowledge of the fact, that it was coun- 
terfeit. 

The court gave the following, on its own motion: 

1. The jury,will disregard all testimony relating to other prop- 
erty than that set forth in the said’ indictment, which was not 
proven to be stolen property. 

2. If the jury believe, from the evidence, that the defendants, 
or either of them, did steal, take and carry away any of the prop- 
erty charged as the property of Caspar H. Strantman, of the 
value of ten dollars or upwards, and that they, or either of them, 
did so steal for the purpose of converting the same to ¢hezr own 
use, you ought to find the defendant guilty of grand larceny, and 
assess the punishment to imprisonment in the penitentiary for a 
term not less than two nor more than five years. 

Possession of stolen property, not long after the theft, raises 
the legal presumption of guilt in the party having such possession, 
and it is for him to account for such possession, to the reasonable 
satisfaction of the jury. 

3. If the jury believe, from the evidence, that Christopher 
Wolff did live at the house leased by Pennel, and did-at any time 
either by himself. or with Pennel, have possession of the property 
charged, and if the jury believe that said property was stolen 
property, the burden is thrown upon the defendant, Christopher 
Wolff, to account for such possession, to the reasonable satisfac- 
tion of the jury. 

4. If the jury entertain a reasonable doubt as to the guilt of 
either of the defendants, you ought to acquit such defendants. 

5. If the jury have no reasonable doubt, as to the guilt of 
the defendants, or either of them, as charged in the first count, 
but cannot agree as‘to the measure of punishment, you can find 
the defendants or either of them guilty, without assessing the pun- 
ishment. 

The following instructions were asked on the part of the defend- 
ant, but were refused by the court. 

*1, The jury are instructed, that the State having [* 174] 
elected the first count in the indictment, which charges 
the defendant with the felonious taking of the property mentioned, 

Mo. R. VOL. XV. 8 . 
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the jury will disregard all evidence of the stealing of any other 
property, except the property set forth in the indictment, to-wit, 
oats and glass. The jury cannot, therefore, convict, unless they 
believe from the evidence that the defendants, or either of them, 
did steal, take and carry away the property mentioned, from the 
possession of the owner of the same ; and if the jury have a reas- 
onable doubt, as to whether the defendant, or either of them, 
did actually steal and carry away the property mentioned, they 
will acquit. 

2. If the jury believe that Pennel hired or leased the house in 
question, and that Christopher lived with him, asa hired man, and 
that the property mentioned in the indictment was in said house, 
or in the stable or shed attached thereto, these facts do not, of 
themselves, prove that such property was in the possession of the 
said Christopher, and he is not called on to account for such prop- 
erty being there. 

The first instruction of the defendant was properly refused, 
because the State had not, as appears by the record, made any 
election of the counts in the indictment, on which to rest the pros- 
ecution. 

The second instruction asked by the defendant, might well have 
been given, and we think it ought to have been given. 


I have already commented on the first instruction given by the 
court. It was right to give it; it was all the court could do 
to cure the injury done, but it did not then do away with the 
error. 

The instruction given as number two is wrong in the phraseol- 
ogy in which it was given. This instruction says to the jury, that 
if they believe that the defendants, or either of them, did steal 
any of the property as charged, that they must find the defend- 
ant guilty. We do not suppose that the court intended to 
charge the jury, that if they believe from the evidence one man 
guilty, they might convict another and a different one. This is 
clearly wrong. 

The third instruction givenis also wrong. Possession of stolen 
property must be recent after the theft, in order to raise the pre- 
sumption of guilt. Possession at ‘‘any time” will not raise the 
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presumption. ‘ny time’? may refer to a period too remote ; 
it must be recent.(@) 

We find no fault with the other instructions. The point raised 
by the rejection of the co-defendant as a competent witness for 
the defendant, will be noticed in the case of Roberts v. The State, 
now before us, and to be decided at this term.(d) 

Upon the whole case then, we think the court erred in admitting 
the testimony of the witness about other property than 
that charged in the *indictment; that the defendant’s [* 175] 
second instruction ought to have been given ; that the 
third instruction ought to have been refused, and that the fourth 
instruction is wrong in the words ‘‘possession a¢ any time.” 

For these errors, the judgment below is reversed, and the case 
remanded for further trial ; the other Judges concurring. 


HARRISON wv. RUSH. 


15 Mo. 175. 


1. Injunction—Appeal.—A refusal to grant an injunction 1s not a final deter- 
mination of the cause, within the meeting of the statute, and an appeal 
from it will not lie. 


Motion to Dismiss Appeal. 


Scorr, J., delivered the opinion of the court. 

This was a motion to dismiss the appeal in this cause, for the 
reason that there is no final determination of the matter in con- 
troversy between the parties. 

The appeal having been taken from a refusal of the court to 
grant an injunction, it must be dismissed. Such a refusal is no 
final determination of the cause, within the meaning of the statute. 
The other Judges concurring, the appeal is dismissed. 





(a) State ». Bruin, 34 Mo. 537; State v. Gray, 37 Mo. 463; State v. Creson, 
38 Mo. 372. 


(b) Ante. p. 28. 
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PonD, respondent, v. WYMAN, appellant. 


15 Mo. 175. 


1. Instructions.—A judgment will not be reversed for the refusal of instruc- 
tions, if the instructions given, present to the jury a correct and full 
statement of the law governing the case. 


2. Same.—If two instructions, each improper in itself, amount to a cor- 
rect statement of the law when taken together, the error in each will 
be disregarded. 8 Mo. Rep. 342. 


3. Contract—Excuse for non performance.—The defendant’s refusal to per- 
mit the plaintiff to perform his contract, the latter being in no fault, is 
regarded as equivalent to a performance for the purpose of maintain- 
ing an action upon the contract. 


4. Contract—Measure of damages.—The contract price is the measure of 
the plaintiff ’s damages, unless the defendant by evidence, shows that 
the damage actually sustained, is less than the price agreed upon. 


5. Damages.—Rule when defendant prevents plaintiff from performing his 
contract. 


Appeal from St. Louis Court of Common Pleas. 
Gray, for appellant. 
Topp and Krum, contra. 


GAMBLE, J., delivered the opinion of the court. 

The only question for consideration in this case is the measure of 
damages which Pond should recover upon the contract for the su- 
perintendence, stated in the petition; as the other items of claim, for 
drawing plans, specifications, &c., are not disputed before this 
court. 

Pond entered upon the superintendence of the erection of Wy- 
man’s school house, upon a contract, as is alleged, for a specific 
price, and was prevented from completing the service by Wyman, 
without fault on his part, although he was ready to perform his con- 

tract. The building would have required Pond’s services, as super- 
intendent, for more than a year. 

The first instruction given by the court of common pleas, tells the 
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jury that if the contract was made between Wyman and Pond, and 
that Pond was always ready and willing to perform his part thereof, 
but that Wyman refused to permit him to do so, without any fault on 
Pond’s part, then Pond is entitled to recover the contract price, and 
interest thereon, from the completion of the building, unless the de- 
fendant has proved that the plaintiff did not actually sustain any 
damages from said breach of contract. 

This instruction certainly does not express the views of the law 
entertained by the judge who gave it; for in other instructions, that 
appear to have been given of his own motion, he states the facts by 
which the defendant might reduce the plaintiff’s damages down even 
toanominal amount. If this instruction, clearly erroneous in it- 
self, could be regarded as helped by the subsequent instructions, we 
would not consider it as a proper ground for reviewing the judgment, 
for it has been declared by this court, that where two instructions, 
each proper in itself, amounted to a correct statement of the law 
when taken together, the error in each would be disregarded: Wil- 
liams ». Vanmeter, 8 Mo. R. 342. Butin that case, it is also 
stated, that the two instructions were not contradictory.(a@) In the 
present case, the first instruction lays down a rule for assessing the 
plaintiff’s damages, totally inconsistent with that presented in 
other instructions, and, as the question before the 
*ury related entirely to the amount of damages to be re- [* 182] 
covered, the instructions are contradictory. 

It is to be regretted, that the practice so generally prevails, of giv- 
ing a multitude of instructions to juries, by which the danger of 
losing the benefit of a just judgment upon the merits, is greatly in- 
creased. A judgment will not be reversed for the refusal of instruc- 
tions, if the instructions given, present to the jury a correct and full 
statement of the law governing the case.(b) 

In examining decided cases, upon the measure of damages re- 
coverable upon contracts like the present, we have had occasion 
to remark the great flexibility of the law in adjusting the rule to 





(a) Wood ». St. Bt. Fleetwood, 19 Mo. 529. 


(b) State v. Floyd, post. 349; Philips ». Smoot, post. 598; Gamache 2. 
Piquignot, 17 Mo. 310; Schnerr_v. Lemp, id. 142. 





SUPREME COURT OF MISSOURI. 
Pond v. Wyman. 15 Mo. 








the equity of each case, as it arises, so as almost to leave the case 
without a rule. It is, apparently, by comparing the instructions 
given in this case, by the judge on his own motion, with the 
opinion of Mr. Justice Beardsley, in Costigan v. Mohawk and 
Hudson R. R. Co., 2 Denis 609, that that case has been taken by 
the court of common pleas, as furnishing the rule for the meas- 
ure of damages in the present case. Costigan was employed by 
the railroad company, to superintend the road for a year, at a 
salary of $1500 for the year, together with the use of a dwelling 
house, worth $150 per annum. He commenced the services, and 
after two months had elapsed, he was dismissed, without fault on 
his part. He gave the company notice of his readiness to com- 
plete his contract, but was not allowed to proceed with its per- 
formance, and remained wholly unoccupied for the balance of the 
year. In the opinion of the court, it is first argued, that the plain- 
tiff was entitled to recover the amount of the salary fixed by the 
contract, and the impression made by this part of the opinion is, 
that the amount so fixed, is to be taken as the measure of recoy- 


ery. As the judge proceeds, however, he allows, that the .com- . 


pensation which the plaintiff might have received for other ser- 
vices rendered to other persons, during the time the contract ex- 
isted, might be taken into consideration in reducing the damages. 
He also admits, that offers of similar employment, made to the 
plaintiff during that time, where the employment was to be in the 
same region, might be shown to reduce the damages, although the 
plaintiff refused to be so employed. 

It appears sufficiently, from the character of the contract, that 
the whole time of Costigan would have been employed in perform- 
ing his duties in superintending the railroad, and the application 
of the rule for the reduction of the damages, either by the proof 
of his being engaged in other business during the time, or of offers 

of similar work, which would have occupied the whole 
[* 183] or a portion of the time, would *not have been difficult. 
But, in the present case, we have a contract which would 
have occupied but a few hours of Pond’s time every day, to per- 
form his duties under it; and which is, therefore, compatible with his 
being employed in other, business, during the time contemplated 
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by the contract. The court of common pleas, having regard to 
this difference between the cases, has, in the instructions given, 
required that the defendant should show, either that the plaintiff’s 
time was so occupied in other business that he could not discharge 
his duties under the contract, or, that offers of similar work were 
made to him, sufficient to employ all his time ; in either of which 
cases, he would be entitled only to nominal damages. The last in- 
struction given, is designed to allow a reduction below the con- 
tract price, by similar evidence; although the plaintiff might have 
sustained more than nominal damages. 


In cases like the present, the general train of decisions, while it ~ 


makes the refusal of the defendant to permit the plaintiff to per- 
form his contract, equivalent to a performance for the purpose of 
maintaining the action upon the contract, yet it does not. allow it 
to entitle the plaintiff to a peremptory recovery of the contract 
price. It makes the contract price the measure of the plaintiffs 
recovery, unless the defendant, by evidence, shows that the dam- 
age actually sustained, is less than the price agreed upon. ‘This, 
we regard as a sufficient concession to the person who has violated 
a contract by which he was bound to pay a certain price to another, 
for services to be rendered. The plaintiff, who has been prevented, 
by the act of the defendant, from receiving the compensation agreed 
upon, when he is without fault, is entitled to ask a full indemnity, 
and the onus of reducing the recovery, is properly thrown upon 
the defendant. ¢ It is almost impossible to lay down any rule for 
this reduction, that will be comprehensive enough to embrace all 
cases, and yet be particular and special enough to be of any prac- 
tical utility. To the extent that the time of the plaintiff, which 
would be required to perform his contract, has been employed in 
business, not more laborious, and equally profitable, it is evident 
that he would not be injured by the violation of the contract. 
Yet, to give him the full benefit of his contract, he must be en- 
titled to the difference in advantage, in ease and profit, between 
the service he was to perform, and the business. substituted for 
that servicc, although his whole time may have been employed. 
If a portion only of the time was so employed, then the same rule 
will apply to the reduction for such portion, and the contract price 
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will furnish the scale of compensation for the time unemployed. 
But, if for any of the time unemployed, offers of employment, 

within the range of his general occupation, and in the 
[* 184] same region, were made *to him, upon reasonable terms, 

such offers are to be regarded as equivalent to business 
engaged in and performed, and should have the same effect in re- 
ducing the damages. Another fact mentioned in the instructions, 
as affecting the rights of the plaintiff is, that his time was so occu- 
pied as to disable him from performing his duties as superintend- 
ent, and it is entitled to consideration. If he were so engaged, 
under pre-existing contracts, then he ought not to recover more 
than nominal damages, for it would be unreasonable to permit 
him to make an engagement with the defendant which would ex- 
pose the defendant io the constant danger of great injury in the 
work done upon a valuable building. If his engagement was 
under contracts, subsequent to that with the defendant, the effect 
upon his claim for damages has already been stated. 

It will be seen, that we depart from the rule stated in the 
opinion of Mr. Justice Beardsley, as the law in New York, and 
this is done, because we think the rule is not stated with the pre- 
cision with which rules for the government of juries should be laid 
down, and because we differ from that court in regard to the effect 
of some facts which ought to influence the measure of damage. 
To say that certain offers of employment ‘‘might have furnished a 
ground for reducing the recovery below the stipulated amount” 
does not, in our judgment, form a sufficiently clear rule for ascer- 
taining the measure of damage. We give force to the offer of 
employment, when it is within the line of the plaintiff’s occupation, 
without requiring that it shall be similar to that contracted for.(a) 

The judgment is reversed and the cause remanded, with the 
concurrence of the other Judges. 





(a) Dean vjRitter, 18 Mo. 182; Schnerr v. Lemp, 19 Mo. 40; Nearus 2. 
Harbert, 25 Mo. 352; Ream v. Watkins, 27 Mo. 516; Steinberg v. Gebhardt, 
41 Mo. 519. 
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Tiarxow, plaintiff in error v. Sparr, defendant in error. 


15 Mo. 184. 

1. Auctioneers— Commissions.—An auctioneer to whom commissions are 
due has a right to allow toa purchaser at the auction sale credit on his 
purchase to the amount of his individual debt to such purchaser not to 
exceed the amount of such commission. 

Error to St. Louis Court of Common Pleas. 
*Topp & Krum, for plaintiff in error. [* 186] 


FIELD, contra. 


RYLAND, J., delivered the opinion of the court. 

From the above statement, the question for our adjudi- 
cation involves the right of an auctioneer, to whom commissions 
are due for his services in selling goods, to appropriate so much 
of the money, arising on the sales, as may be due to him for his 
commissions, to the payment of his individual debts to a purcha- 


ser at such sale. , 

The authority of an auctioneer, to collect the money due on his 
sales, to sue for it, receipt for it and discharge an 
account against the *purchaser thereof, is fully main- [* 187] 
tained by the authorities cited in the brief of the res- 
pondent. In the case cited, 1st Henry Blackstone’s Rep. 81, 
the court held, that an auctioneer, employed to sell the goods of 
a third person, by auction, may maintain an action, for goods 
sold and delivered, against a buyer, though the sale was at the 
house of such third person, and the goods were proven to be his 
property. Lord Loughborough said, that ‘‘an auctioneer had a 
special property in him, with a lien for the charges of the sale, 
the commission and the auction duty, which he is bound to pay.” 
Heath, Justice, in this case said: ‘‘It is the same thing, whether, 
goods be sold on the premises of the owner, or in an auction 
room: the possession is in the auctioneer, and it is he who makes 
the contract. He has special property in them.” 

Story lays down the law to be, that when a factor or other 
agent has a lien for advances, or otherwise, to the full extent of 
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the price or value of goods sold by him, he is entitled to receive 
payment of the proceeds from the purchaser, not only in opposi- 
tion to his principal, but in opposition to his assignees, in case of 
bankruptcy. If he is indebted to the purchaser of the goods, he 
may set off the one debt against the other, with the assent of the 
purchaser ; and it will be a complete payment and extinguish- 
ment of the price, so as to bar any action therefor, by the prin- 
cipal or his assignees: Story on Agency. 

In the case at bar, the auctioneer had, in our opinion, the right 
to collect the purchase money from the defendant, Sparr, or to 
settle with him, and to allow him credit on the purchase of the 
goods, not to exceed the commission due to the auctioneer on the 
auction sales, and such allowance, settlement and payment will be 
@ complete bar to the present plaintiff’s right to recover. 

The judgment of the court of common pleas, is, with the con- 
currence of my brother Judges affirmed. : 


Darrau & PoMEROY v. STEAMBOAT LIGHTFOOT. 
15 Mo. 187. 
1, Pleading—Demurrer.—A demurrer does not admit the items of an account 
set forth in a petition. If judgment be given on demurrer to sucha 


petition, and the defendant refuses to answer, an inquiry of damages 
becomes necessary.(@) 


Appeal from St. Louis Circuit Court. 
Hupson, for appellant, 


KAsson, contra. 


[* 190] *RYLAND, J., delivered the opinion of the court. 
The only point necessary for us to notice, is the act 
of the court below in giving the final judgment. 
After deciding the demurrer in favor of the petitioners, and 
giving time to the defendant to answer, which the defendant neg- 





(a) Gen’] Stat. of 1865, chap. 171, § 10; Wagne r’s Stat., p. 1053. 
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lected to do, the court gave judgment for the petitioners by nl 
dicit, and assessed the damages to the amount of the balance of 
the account due, as appears by the same in the petition, and interest 
thereon, making in all the sum of $122.03, without any proof of 
the items of the account claimed in the petition. 

This we think was error. The court after the failure of the 
defendant to answer, very properly gave the judgment by default 
nihil dictt, and if it had required the petitioners to make proof 
of their demand, and on proof had rendered final judgment for 
the amount so proved, this court would not have interfered. 

We see no force in the appellant’s objection about the neglect 
of an order to have the damages enquired into and assessed at the 
same term ; and without such order, the enquiry must not be made 
until at the next term. All this is rendered necessary by the pro- 
visions of the act of 1848 and 9, commonly called the new 
code, the provisions of which, we apply to the proceedings in this 
case, 

We do not consider that the demurrer admits the items of an 
account set forth in the petition, so as to do away with the neces- 
sity of proof. If the judgment be given on demurrer to such a 
petition, and defendant should refuse to answer, an enquiry of 
damages becomes necessary, and this enquiry may be had before 
the court, if the petitioners ‘waive a jury, or it may be before a 
jury: See code of practice, Art. XII, § 2. 

We reverse the judgment of the court below, so far as respects 
the enquiry of damages only, and we require the court to take 
proof of the petitioner’s accounts before a jury, unless the peti- 
tioners waive a jury, in which event, the court is itself, to take 
the evidence and assess the petitioner’s damages upon the judg- 
ment by default, which remains undisturbed. 

This case is, therefore, remanded to the court below for further 
proceedings in accordance with this opinion, the other Judges con- 
curring. 
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GARNEAU, respondent, v. HERTHEL, appellant. 


15 Mo. 191. 


1. New trial— Verdict against evidence.—The supreme court will not interfere 
with a judgment, upon the ground, that the verdict is against evidence, 
or against the weight of evidence.(a) 


2. Damages.—A. person who employs the slave of another without the 
master’s permission, to perform labor for him, which exposes the life 
of the slave to danger, must bear the consequences of such engagement; 
and if the slave is killed by the effects of the business or employment 
in which he has been engaged, without his master’s permission, the 
person so employing him, must pay his value to the master. 


Appeal from St. Louis Court of Common Pleas. 
Wricut, for appellant. 
Topp & Krum, contra. 


GAMBLE, J., delivered the opinion of the court. 

The only questions submitted for our consideration are, whether 
the court of common pleas erred in refusing to grant the defend- 
ant a new trial, on the ground that the verdict was against the 
weight of evidence ; and in overruling his motion in arrest of 
judgment. 

The court has become entirely satisfied that the exercise of the 
power of revising the actions of the different courts of original 
jurisdiction, upon motions for a new trial, on the ground that the 
verdict is against evidence, or against the weight of evidence, 
would often produce great injustice. All persons, familiar with 
trials, must know that it is utterly impossible to bring before this 
court, upon paper, a real representation of the trial as it took 
place. The manner, the temper, the character of witnesses, as 
known to the jury, cannot be spread upon paper ; and the words 
of a witness, in whose testimony neither the jury nor the court 
had the slightest confidence, will read as well, and appear entitled 
to the same consideration when written upon the record, 





(a) Gen’l Stat. of 1865, chap. 172, § 8; Wagner's Stat. p. 1058. 
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as would the *language of the most impartial upright [* 193] 
witness in the world. We cannot suppose that the 

courts, trying causes, are deficient in the firmness necessary to set 
aside verdicts when they are found, either under the influence 
of prejudice, or are opposed to the weight of the evidence. We 
have the confidence which the law entertains, that the judges, 
attending to the trials as they progress before them, will freely 
apply the remedy of granting a new trial, in every case where 
injustice is done by a verdict, found either without evidence or 
contrary to the weight of evidence. From these considerations, 
this court will decline interfering with a judgment, upon the 
ground, that the court rendering it, has granted or refused a new 
trial, because of the verdict’s being against evidence, or against 
the weight of evidence.(a) 

The motion in arrest of judgment, was properly overruled. A 
person who employs the slave of another, without the master’s 
permission, to perform labor for him which exposes the life of the 
slave to danger, must bear the consequences of such engagement ; 
and if the slave is killed by the effects of the business or employ- 
ment in which he has been engaged without his master’s permis- 
sion, the person so employing him must pay his value to the mas- 
ter. The petition sufficiently charges the fact, that the death of 
the slave was the consequence of the particular employment in 
which the defendant, without his master’s permission, had 
engaged him.(6) 

The judgment is, with the concurrence of the other Judges, 
affirmed, 





(a) State o. Cruise, 16 Mo. 391; State ». Anderson, 19 Mo. 241; Thomp- 
son v. Russell, 30 Mo. 498; State ». Burnside, 37 Mo. 243; Blumenthal ov. 
Torrini, 40 Mo. 159; State ». Mansfield, 41 Mo. 470: Fangman ». Hersey, 
43 Mo. 122; Easeley ». Elliott, id. 289; Gillespie v. Stone, id. 350. 


(6) Johnson 2. St. Bt. Arabia, 24 Mo. 86. 
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KELLY, respondent, v. DickINson e¢ a/. appellants. 
Mo. 
1, Maritime law—Power of Master.—The captain of a boat as such, has no 


right to sell the boat or any part thereof, without special authority 
therefor from the owners. 


Appeal from St. Louis Court of Common Pleas. 


Kasson, for appellants. 
GANTT, contra. 


Scort, J., delivered the opinion of the court. 

This seems a very hard case, when it is considered that Darrah 

& Pomeroy are the only parties against whom a judgment has been 
rendered. Dickinson, who really wronged the plaintiff, is now no 
longer a party to the record. The case of Robinson v. Campbell, 
8 Mo. Rep., 365, is not applicable. That case only declared the 
strict rights of a mortgagee of personal property after a forfeit- 
ure, if he saw proper to assert those rights against a mortgagor. 
The question then is, who was the owner of the boat in the sense 
~ that would make him liable for the acts of his agent, the captain ? 
Dickinson, the mortagor, who was in possession of the boat and 
commanded her, and who made the contract with the plaintiff, 
Kelly ; or Darrah & Pomeroy, who were the mortgagees ; entitled 
to a portion of the profits of the boat in discharge of their mort- 
gage debt, taking a concern in her well doing on that account, and 
receiving a statement of her earnings? Without, how- 

[* 198] ever, going *further into the matter, we are of opinion, 
that the court erred in refusing that instruction, asked - 

by the defendants, which declared that the captain of a boat, as 
such, has no right to sell the boat or any part thereof, without 
special authority therefor from the owners. The instructions giv- 
en did not supercede the necessity of giving this one. The evi- 
dence, as it appears on the record, clearly shows, that the captain, 
as such, by no usage or custom was authorized to sell the bar of 
a boat so as to give to the vendee an interest in the boat itself as 
part owner. Such a usage would be unreasonable, nor is it a pow- 
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ernecessary to the captain in the discharge of his duties to the 
owner. It might be a great injury to a boat that a bar keeper 
had a permanent interest in her, so that he could not be controlled 
by the owner. It would be in his power to destoy her reputation 
as a passenger boat and there would be no remedy. The captain, 
as such, may employ a bar keeper, or grant the privilege of keep- 
ing a bar, so long as he is concerned with the boat. But in such 
cases, the bar keeper is on the footing of others engaged in her 
service, and must be under that supervision, entrusted to the cap- 
tain for the benefit of all who are interested in the boat. Thisis a 
sufficient quantum of power to the captain, to enable him to dis- 
charge his duties to his employers, and it would be unsafe to the 
owners to countenance the exercise of any authority by the cap- 
tain, which is not necessary to a full performance of the duties 
imposed on him. 

The other Judges concurring, the judgment is reversed and the 
cause remanded. 


Eppy & Co., appellents, ». STURGEON, respondent. 


15 Mo. 198. 


1. Guaranty.—Wilson purchased of Eddy & Co. $617.35 cents worth of 
goods, and Sturgeon by a written guaranty, bound himself to pay, or 
see that Wilson paid, four hundred dollars of the amount, within ninety 
days. Wilson, within ninety days, paid two hundred dollars, and it 
was held that it extinguished Sturgeon’s guaranty that amount. 


“Ippeal from St. Louis Court of Common Pleas. 
Hit and Topp & Krvy, for appellants. 


*SPALDING, contra. [* 202] 


Ry.anD, J., delivered the opinion of the court. 


This action is founded on a guaranty, and the question before 
us arises on the construction of the instrument, which is as follows, 
viz: 





SUPREME COURT OF MISSOURI. 
Eddy & Co. v. Sturgeon. 15 Mo. 








‘Sr. Louis, May 23d, 1849. 
Wm. P. Wilson has this day purchased of R. S. Eddy & Co., 
six hundred and seventeen dollars and thirty-five cents dry goods. 
And I bind myself to pay to said R. S. Eddy & Co., or see that 
said Wilson does, the sum of four hundred dollars, within ninety 

days from this date, to said Eddy & Co. 
I. H. Srurexon. 
W. P. Wison.” 


[* 203]  *The court of common pleas construed this guaranty 

so as to consider all payments made by Wilson, within 
the time, as payments in discharge of the amount guarantied by 
Sturgeon, as will be seen from the following instruction given to 
the jury, and which forms the principal ground of complaint by 
the appellants. 

‘*All collections that have been made by the plaintiffs on the 
whole debt mentioned in said guaranty, if any have been made, 
and also all payments which have been made either by Wilson or 
Sturgeon on account of the same, if the jury find that any have 
been made, are to be applied to the credit of the defendant in this 
action, in satisfying the whole or any part of said sum of $400, 
for which he bound himself by his guaranty.” 

The plaintiffs contend that they have the right to place the 
money received of Wilson, which was about $200 (received within 
the ninety days), to the discharge of that portion of the debt of 
Wilson not included in the guaranty. The defendant contends 
that any money paid by Wilson for this debt must be counted as 
part of the $400, which he guarantied to pay or see that Wil- 
son paid. 

Let us examine this guaranty, and see what was the obligation 
thereby imposed upon the defendant. Wilson bought of Eddy & 
Co., six hundred and seventeen dollars and thirty-five cents worth 
of goods, and Sturgeon says, ‘‘I bind myself to pay to said Eddy 
& Co., or see that Wilson does, the sum of four hundred dollars, 
within ninety days from the date.” 

Now suppose Wilson had paid to Eddy & Co. four hundred dol- 
lars on the purchase he had made, within ninety days, and said 
nothing about the application of the payment, and Eddy & Co. 
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had thereupon applied the amount necessary to extinguish the 
$217.35, first, and had then given credit for the balance on the 
guaranty, and then sued Sturgeon on the guaranty, could not Stur- 
geon discharge himself from the guaranty by showing that Wilson 
had paid the $400 to Eddy & Co.? By the terms of this guar- 
anty, it is clear that Sturgoon was to pay or see that Wilson paid 
to Eddy & Co., four hundred dollars of this bill for the purchase 
of the goods. The instrument between the parties says upon its 
face, Wilson has purchased of R. S. Eddy & Co., $617.35 worth 
of goods. ‘‘AndI bind myself,”’ says Sturgeon, in the same instru- 
ment, “‘to pay said Eddy & Co., or see that Wilson does, $400, 
within ninety days from date.”” Now any payment, made by Wil- 
son upon this purchase, must, under the terms of the guaranty, be 
considered as so much for which Sturgeon bound himself either to 
pay or see that Wilson paid; and it matters not how 

Eddy & Co. disposed of the amount received, *whether [* 204] 
as a credit to the $217.35, or otherwise; for Sturgeon 

is bound only to pay or see that Wilson pays the $400. 

The construction we give to the guaranty in this case, enables 
us to determine it without noticing the numerous authorities in 
relation to the proper application of money, on payments made ; 
without any directions how to apply it at the time. 

Courts of justice are not inclined to extend the meaning of 
terms used in a guaranty, or, by amplifying such meaning, increase 
the extent of the obligation. 

We come to the conslusion, therefore, the construction given to 
the terms of the guaranty in this case, by the court of common 
pleas, was the correct one. Judge Gamble concurring herein, the 
judgment below is affirmed. 


MO.R. VOL. XV. 
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Hit, defendant in error, v. McPuerson, plaintiff in error. 


15 Mo. 204. 


1. Partnership.—If a firm executes a note to one of its members, he can- 
not sue on it, at law, norcanhisassignee. The assignment cannot cre- 
ate a right to sue, when the assignor has no such right.(a) 


Error to St. Louts Circuit Court. 


Topp & Krvw, for plaintiff in error. 
[* 206] *Hu1t, pro se. . 


RyLanD, J., delivered the opinion of the court. 

From the facts appearing by the statement above, the question 
arises whether an assignee of a non-negotiable note can maintain 
an action at law against the makers of the note, when the assignor 
himself, could not. 

That White, the assignor and payee of the note, which is not 
negotiable, being himself, one of the firm of McPherson & Co., 
the makers of the note, could not, at law, maintain an action on 
this note against the makers: that is, that he could not be both 
plaintiff and defendant in the same suit at law, is a proposition 
that does not now require the citation of authorities to sup- 
port it. 

Does his assignee stand in a better attitude? Sec. 4 of the 
statute concerning bonds and notes, Digest of 1845, page 194, 
declares, ‘‘that the nature of the defense of the obligor or maker 
shall not be changed by the assignment, but he may make the 
same defense against the bond or note, in the hands of the 

assignee that he might have made against the assignor. 
[* 207] *The defense, mentioned in this section, may be one of 

law or of fact. It may exist alone in the incapacity of the 
plaintiff legally to sue, and such, we think, is the case now before 
us. We cannot see how the assignor, who could not sue himself, 
can give, by his assignment, power to the assignee to sue. The 
same defense is given against each, and the existence of the same 





(a) Gen’l Stat. of 1865, chap. 87,§ 7; Wagner’s Stat. p. 270. 
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legal defense to the one, sufficient to defeat his action, must 
have the same effect against the other. 

We, therefore, reverse the judgment of the court below, my 
brother Judges concurring herein. 


Tue State or Missouri v. JOHN BATCHELOR, 
and 
THe STATE oF Missourr v. Sotomon G. KitcHEN, 
and 
STaTE oF Missouri, appellant, v. WALL, respondent. 


15 Mo. 208. 


1, Practice—Biul of Exceptions.—It does not follow that every motion made 
in a cause becomes part of the record, because the clerk, in copying 
the proceedings, may insert it. It must be made a part of the record 
by a bill of exceptions. 


Appeal from Stoddard Circuit Court. 
LACKLAND, for the State. 
ENGLISH, contra. 


*RyLAND, J., delivered the opinion of the court. [* 209] 


The defendant, Richard Wall, was indicted by the grand 
jury of Stoddard-county at the September term of the circuit court, 
1850, for practicing law for a livelihood, without first having ob- 
tained a license therefor, under the statute passed in February, 
1847, entitled an “‘ act to sustain the credit of the State.” 

The defendant appeared and moved the court to quash the in- 
dictment ; which motion was sustained, and the circuit attorney 
excepted to the opinion of the court, but filed no bill of exceptions, 
and afterwards brings the case to this court by appeal. 

That indictments may be sometimes quashed for causes not 
appearing on their face, see Gallison’s Reports, 364; 1 Chitty’s 
Criminal Law, p. 319 (in note); State v. Cain & Price, 1 
Hawk’s Reports, 852. It is proper that the action of the court 
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and the grounds thereof be made part of the record by bill of 
exceptions. 

It does not follow that every motion made in a cause becomes 
part of the record, because the clerk in copying the proceedings 
should insert such motions: See United States v. Gamble & Bates, 
10 Mo. R., 457. ; 

There being no bill of exceptions in this case, we will not dis- 
turb the judgment of the court below. My brother Judges con- 
curring herein, the judgment is affirmed.(a) 


os 


JOHN TaGaRT, administrator of Stone, v. THe SratTEe or 
INDIANA.(}) 


15 Mo. 209. 


1. Limitations—Where the plaintiff and defendant were non-residents 
of this State, at the time of contracting a debt, and the defendant after- 
wards removed to this State, the statute of limitations did not begin to 
run in his favor, until he came into this State: King v. Lane, 7 Mo, 
Rep., 241. 

Appeal from Jefferson Circuit Court. 
FRISSELL, for appellant. 
BEAL, conéra. 


[* 211] *Rywanp, J., delivered the opinion of the court. 


This was an action upon a penal bond for six hundred 
dollars, in favor of the State of Indiana, conditioned for the pay- 
ment of three hundred dollars on the 6th of April, 1838, by Wil- 





(a) St. Louis v. Milligan, 18 Mo. 181; Christy ». Myers, 21 Mo. 112; 
Woods v. Mosier, 22 Mo. 335; London v. King, id. 336 ; State v. Shehane, 
25 Mo. 565; Parker v. Waugh, 34 Mo. 340. 

As to what the bill of exceptions should contain, see Dougherty °. 
Whitehead, 31 Mo. 255. 

As to distinction between matter of exception and error, see Bateson 
v. Clark, 37 Mo. 31. 


(0) King of Prussia v. Kuepper, 22 Mo. 550. 
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liam Dixon, Peter Johnson and John Slone. Dixon appears to 
be principal and Johnson and Slone securities. 

The bond was exhibited for allowance on the 19th day of Sep- 
tember, 1849, and was allowed against Slone’s estate at the Sep- 
tember term, 1850, of the Jefferson county court. An appeal was 
taken to the Circuit Court, where judgment was again given 
against the estate, and the case is now brought before this court by 
appeal. 

The defendant relies upon the statute of limitations. All the 
interest was paidup to the 11th of April, 1841, and also a part 
of the principal, by Dixon. Upon the facts saved by the record, 
it appears that Slone left the State of Indiana in March, 1840, 
in good circumstances, and removed to the State of Missouri; 
that his removal was open and notorious, and that the agent of 
the State of Indiana, in making the loan for which the bond in 
this action was executed, was present when Slone started, and 
knew where he was going. 

A motion was made for new trial, on the ground of erroneous 


instructions given by the court, and because the judgment was 
contrary to law. This motion was overruled and 

excepted to. The court tried *the cause without a jury. [* 212] 
The instructidén complained of by the defendant, is in 

the following words: ‘‘That where plaintiff and defendant were 
non-residents of this State at the time of contracting the debt, 
and the defendant removes to this State, the statute of limitations 


does not begin to run in his favor until he comes to this State.’’ 


The question here presented to the court is the same as that 
decided by this court in the case of King v. Lane, 7 Mo. Rep. 
240. The counsel for the defendant below, appellant here, insists 
upon a review of that decision, and contends that the clause in 
our statute of limitations, on which he rests his defense, was not 
with due consideration, properly construed by the court. 

Let us see this clause—Statute of limitations, art. II, sec. 7, 
Digest of 1835, page 394. “If at the time when any cause of 
action, specified in this article, accrues against any person, he be 
out of this State, such action may be commenced within the times 
herein respectively limited, after the return of such person into 
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the State, &c.”’(a@)This provision did not originate in our legisla- 
tion; a similar one is found in the limitation statute of New 
York, passed in April, 1801. That section reads thus, ‘and if 
any person against whom any cause of any action shall accrue 
shall be out of this State at the time the same shall accrue, the 
person who shall be entitled to such action shall be at liberty to 
bring the same within the times respectively above limited, after 
the return of the person so absent into this State.” And New 
York copied this provision substantially from 4th Ann. chap. 16, 
section 19, which is as follows: ‘‘Thatif any person or persons 
against whom there is or shall be any such cause of suit or action, 
(here follows a list of actions which I omit) be, or shall be at the 
time of any such cause of suit or action, given or accrued, fallen 
or come, beyond seas, that then such person or persons who is or 
shall be entitled to any such suit or action, shall be at liberty to 
bring the said actions against such person or persons, after their 
return from beyond seas ; so as they take the same, after return 
from beyond seas within such times as are respectively lim- 
ited for the bringing of the said actions before by this act, &c., 
&e. 

The case of Duplien v. De Rouex, which is cited by the court 
in the case of King v. Lane, was determined by the Lord keeper 
at Hilliary term, 1705. In this case the Lord keeper used the 
following language: ‘‘It is plausable and reasonable that the 
statute of limitations should not take place, nor the six years be 

running, until the parties come within the cognizance of 
[* 213] the laws of England ; but that must be left to the *leg- 

islature.”” In the same year, 1705, the 4th Ann. 
chap. 16, was passed by the parliament. 


The case of Ruggles v. Keeler was decided in 1808. In this 
case, Kent, Ch. Just., says: ‘“‘But a proviso in the statute of 
Ann, and which we have adopted in our act of limitations, saves 
the operation of the statute if the party shall be ‘out of the State’ 
at the time the cause of action arises against him, and the 
statute does not begin to run until after the return of the defend- 





(a) But see Gen’l Stat. of 1865, chap. 191, § 16; Wagner’s Stat., p. 919. 
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ant.? Whether the defendant be a resident of this State, and 
only absent for a time, or whether he resides altogether out of 
this State, is immaterial. THe is equally within the proviso. If 
the causes of action arose out of the State, it is sufficient to 
save the statute from running in favor of the party to be charged 
until he comes within our jurisdiction. This has been the uniform 
construction of the English statutes, which also speak of the ‘‘re- 
turn’ of the party so absent from beyond seas. The word ‘‘return”’ 
has never been construed to confine the proviso to Englishmen, 
who went abroad occasionally. The exception has been considered 
as general, and extending equally to foreigners, who always reside 
abroad,” 

In the case of Tupper v. Nash, 1 Caine’s cases 402, the 
supreme court of New York decided, that they were bound to 
confine themselves to their own statute of limitations, and could 
not regard that of any other State. ‘‘Statutes of limitation (said 
the court) are municipal regulations, founded on local policy, 
which have coercive authority abroad, and with which foreign or 
independent governments have no concern.” 

In the case of Dwight, adm’r. v. Clark, 7 Mass. Rep. 515, the 
action was on several promissory notes ; the defendant plead non- 
assumpsit infra sex annos. The replication alleges, in sub- 
stance, that at the time the cause of action accrued, the defend- 
dant was without the limits of this commonwealth; that he had 
left therein no property or estate that could by ordinary pro-= 
cess of law be attached ; and that he did not return into the com- 
monwealth until six years before the commencement of this action. 
The rejoinder alleges, in substance, that the defendant did not 
return into the commonwealth, not having been an inhabitant 
thereof, but an inhabitant of another State. To this there was a 
general demurrer and joinder thereto. The question is whether the 
period of limitation commenced previous to the defendant’s coming 
into the State. The court say, ‘‘we all think the case comes clearly 
within the exception ; the replication states the very case, in all 
its parts, expressed in the act to constitute an exception. The 
defendant was without the limits of the commonwealth ; 
nor did he leave any *property within it, that could be [* 214] 





SUPREME COURT OF MISSOURI. 


Tagart, adm’r of Slone, v. The State of Indiana. 15 Mo. 








attached. But itis said that by the words ‘‘leave’ and 
‘‘return’”’ used in the act, it is evident, that the legislature intended 
to confine the exception to the inhabitants of the commonwealth. 
We all, however, think it a much more reasonable construction, 
that the exception was intended as general, and comprehending 
all persons who are without the commonwealth and have not 
attachable property within it, so that the statute shall not begin 
to run until the defendant is either by his property or his person 
subject to original process. 

This statute of Massachusetts is much stronger in favor of the 
views of the appellant’s counsel in the case before us than our act 
of 1835. Here is not only the word ‘‘return” into the common- 
wealth, but the words “‘leave property, &c.,” a much stronger 
expression to include the idea of inhabitation, removing or going 
out of and returning again into the commonwealth. Yet the 
court upon solemn agreement adjudged the proviso to have 
a general meaning and extent to all persons non-residents of the 
commonwealth, and who have no attachable property therein. 

In the case of Tisson v. Bicknell, 6 New Hampshire, 557, the 
construction of the statute of limitations of the State of New 
Hampshire came before the supreme court of that State. The 
third section of that act declares, ‘‘that if at the time the cause of 
action occurred or afterwards, the defendant resided without the 
limits of the State and did not leave property or estate therein, 
that could by the common and ordinary process of law be attached, 
the plaintiff shall be at liberty to commence his action, within six 
years after the cause of action, exclusive of the time during which 
the defendant shall have resided without the limits of the State 
as aforesaid ;” Richardson, Ch. Jus., in delivering the opinion of 
the court, said: ‘‘But it is contended, that as the defendant was 
never an inhabitant of this State, the case is not within the third 
section of the statute. It is argued that the statute embraces 
only inhabitants of this State, who have gone abroad, and left no 
property, that could be attached. The stattte speaks of their 
leaving property, which certainly gives some countenance to the 
supposition, that the case of inhabitants leaving the State was in 
the immediate contemplation of those who made the act. But 
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that circumstance is much too slight to sustain a construction so 
narrow as that for which the defendant’s counsel contends.. Upon 
a similar exception in the statute of Massachusetts it has been 
decided, that the exception embraces those who were never resi- 
dent in the commonwealth,” and refers to the case of Dwight, 
adm’r v. Clark, above cited in this opinion, and to 11 
Pick. 39. 

*This decision is in strict accordance with other de- [* 215] 
cisions in analogous cases ; 17 Mass. Rep. 180 ; Wilson 
v. Appleton, 14 Mass. Rep. 203 ; Hall v. Little, 3 Wilson 145 ; 
2 W. Blacks. 723 ; 10 Johns. 465. 

These decisions of the courts of England, Massachusetts, New 
York and New Hampshire, upon statutes similar to ours (and, in- 
deed, some of the statutes holding out the idea of inhabitancy, 
much stronger than ours) have, and I think deserve to have the 
weighty consideration of this court upon the question before us. 
I do not feel authorized or disposed to overturn a former decision 
of this court, supported, as it is, by such authority. 

The statutes of limitations of other States, will not be enforced 
here; our own statute must govern. See 3 Conn. R. 472; 
Medbury v. Hopkins, 4 Conn. 47 ; Atwater’s adm’r v. Townsend, 
3 Johns. Chan. Rep. 97 ; Deconche v. Savetier, 1 Gallison’s Rep. 
376 ; 2 Mass. Rep. 84; 17 Mass. Rep. 55; 1 Harris and Johns. 
Rep. 453 ; 4 Cow. 508, Andrews and Jerome v. Heriot. 

From a review of many cases upon this subject, I am unwilling 
now to overturn the construction of the statutes of limitations as 
given by the court in the case of King v. Lane. 

The case of Martin, adm’r v. Bates in 13 Mo. R. does not con- 
flict with this view. Another and different subject matter was be- 
fore the court in that case. 

The statute of limitations did not, from the facts in this case, 
afford the defendant below a bar to the plaintiff’s action. Suffi- 
cient time had not elapsed since the defendant’s removal to Mis- 
sour. 

I find no error in the instruction complained of by the defend- 
ant below.(a) 





(a) But see Thomas v. Black, 22 Mo. 330. 
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The other Judges concurring, the judgment below will be 
affirmed. 


RANNEY v. BosTIc. 
15 Mo. 215. 
1. Practice—Abatement.—When no scire jfacias has been sued out for the 
purpose of substituting a person as plaintiff or defendant, in the place 
of the original plaintiff or defendant before the expiration of the third 


day of the second term after the death of the original party has been 
suggested, the necessary consequence is the abatement of the suit. 


Appeal from Washington Circuit Court. 
Scorr & Youne, for appellant. 


FRISSELL, contra. 


[* 217] *Rywanp, J., delivered the opinion of the court. 


Johnson Ranney commenced an action by attachment, 
against the defendant Bostic, returnable to the October term, 1848, 
in the circuit court of Washington county. The defendant was 
not served with the writ, he was not found, but certain lands were 
attached. 

At the return term of the writ, the death of the plaintiff was 
suggested on the record, and the suit was afterwards revived in 
the name of his executor, William C. Ranney. After the suit 
was thus revived, the defendant entered his appearance by attor- 
ney and filed his plea (the statutory general issue), and the cause 
was continued. 

At the October term, 1849, the death of the defendant, Bostic, 
was suggested on the record and the cause was continued, and 
was regularly continued from term to term, until October term, 
1850. At this last term the following motion was made: 

‘‘ Ranney’s administrator against Bostic’s administrator. The 
defendant moves the court to order said suit to abate for the rea- 
son, that the third day of the second term has e!apsed since the 





— rH FO lee hee lll hl LC SGlU,UlUC DUC hl CUCUwUc(‘<éié—i— CCM 


an em er as cima -&» 


OCTOBER TERM, 1851. 
Ranney v. Bostic. 15 Mo. 








death of the defendant has been suggested, without a scire facias 
being issued to make a party, M. Frissell, attorney.”” This mo- 
tion to abate, was continued until April term, 1851, when it was 
sustained and the suit ordered to abate. The plaintiff excepted 
to the action of the circuit court, and brings the case here by ap- 
peal. 

From the bill of exceptions it appears, that there never was any 
administrator or executor of the defendant’s estate. That in No- 
vember, 1850, Israel McGready, as public administrator, by order 
of the county court, took charge of the estate of the defendant 
Bostic ; but this was after the lapse of the third day of the second 
term of the court from the term in which the death of the defen- 
dant had been suggested on record. There never was any scire 
facias sued out to make a party defendant in this case. During 
the pending of the motion to have the suit abated, the plaintiff - 
moved the court to allow and permit the public administrator to 
enter his appearance and defend the suit. It appearing that the 
public administrator was willing to do so without scire facias, if 
he was not entitled by law to have it abated. The court consid- 


ering that it was the right of the public administrator to have the 
suit abated, overruled the plaintiff’s motion, made pending the 
motion of Mr. Frissell, attorney, to abate the suit. 


The only question for our consideration involves the correctness 
of the action of the court in sustaining the motion to abate the 
suit. There was an action pending from October term, | 
1849, at which the *defendant’s death was suggested, ‘[* 218] 
without any steps being taken to bring in his represen- 
tative until October, 1850, that being the second term after the 
death of the defendant had been suggested on record. At this 
term after the lapse of the third day, a motion to abate was made, 
and at the next term was sustained. 

The statute directs and controls the manner in which suits may 
be revived: Practice at Law, art. V, sec. 18, p. 824, Digest 1845. 
This section declares, that ‘‘no scire facias for the purpose of 
substituting a person as plaintiff or defendant in any suit in the 
place of the original plaintiff or defendant, shall be sued out after 
the expiration of the third day of the second term next after the 
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term in which the death or disability of the original party shall be 
stated upon record.”’(a) 

It was by virtue of this provision, that the court sustained the 
motion to abate this suit. In this case there was no necessity for 
the motion to abate, for by the statute above quoted, the scire fa- 
cias could not issue after the lapse of the time mentioned, and the 
necessary consequence was the abatement of this suit.(d) 

There is nothing in the point, that the motion of Mr. Frissell, 
attorney, was an appearance of the defendant’s administrator. 
There was no administrator, no executor of the defendant at that 
time that could appear; nor was there anything in the form of 
that motion that could operate so as to make it act as an appearance 
by a representative of the deceased defendant, when, in reality, 
there was no such representative in being at the time. We do 
not look upon the scire facias in this case as a new suit; its ob- 
ject, if one had been issued in time, could only have been to carry 
on the original action, a mere continuation of the original suit. 

The act of 1849, called ‘‘ an act to reform the pleadings and 


practice in courts of justice in Missouri,’ has nothing to do with 
this suit, as we conceive: it commenced before that act took effect, 
and it must proceed under the law as it existed prior to the above 
act of 1849. 

I therefore think the court committed no error in ordering this 
suit to abate, and such being the opinion of the other Judges, the 
judgment below is affirmed. 


* 


THE Stave oF Missouri to the use of Zeigler, respondent in 
error, v. St. GEMME & Prarts, plaintiffs in error. 


15 Mo. 219. 


1. Supreme Court—Printed Decisions—The printed decisions of the Su- 
preme Court cannot be resorted to as guides in amending its records. 


Error to St. Genevieve Circuzt Court. 





(a) Gen’l Stat. of 1865, chap. 170, § 6; Wagner’s Stat., p. 1050. 
(0) Farrell *. Brennan, 25 Mo. 88. 
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Boey, for plaintiff in error. 
HIth, contra. 


Scorr, J., delivered the opinion of the court. 


This was an action, commenced in the name of the State of 
Missouri to the use of C. C. Zeigler, on an administration bond. 
The case was brought in the circuit court of Ste. Genevieve county, 
and a plea, that the cause of action did not accrue within ten 
years, was filed. A demurrer to this plea was overruled, 
and after judgment the cause was *taken to the [* 220] 
supreme court, at Jefferson, in the year 1843. In that 
court, it appears by its record, that a judgment of affirmance was 
entered. In the printed opinion of the case, it seems, that it was 
ordered to be remanded, and that the plaintiff have leave to with- 
draw his demurrer if he wished. We have no evidence that this 
permission was entered of record. Under this direction, the plain- 
tiff took the cause back to the circuit court and proceeded in pursu- 
ance toit. In the meantime the defendants moved to dismiss the 
cause from the docket, for the reason, that there was a final judg- 
ment in the supreme court, and no leave had been given for further 
proceedings. This motion was overruled, and after judgment 
for the plaintiff the cause was brought here. 

There being a final judgment of affirmance in the supreme court, 
and it not appearing from the record that the cause was remand- 
ed to the circuit court, with leave for further proceedings, it is 
not perceived on what principle it could be prosecuted in the court 
below. The pleadings having been made up, the suit could not 
be defeated by the defense of a former judgment, and the course 
pursued by the defendant was the only one open to him. If 
leave was really given, to withdraw the demurrer and take issue 
on the plea of the statute of limitations, the record should have 
been so amended as to show that fact, by an application to this 
court before any proceedings were had in the court below. While 
the written opinions of this court, or certified copies of them, 
might be resorted to, as guides in amending its records, it would 
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be unsafe, as well as unwarranted by any principle, to give the 
printed decisions any such force. 
The judgment will be reversed, and the cause remanded, to ena- 
ble the party to amend his record, he paying the cost of this writ. 
The other Judges concurring. , 


SauNDERS Burgess, appellant, v. JoHn M. Gray ef al., 
respcndents. 


15 Mo. 220. 


. Titles to Land— Confirmation.—The 2nd section of the act of Congress 
of the 3rd March, 1807 (2 U. 8. Statutes at large, 440), only directs the 
board of commissioners to confirm such claims as may be brought 
within its provision, by evidence produced before them ; and does not 
import a present confirmation, by the direct action of Congress upon 
the claims. 


. Title—Inchoate Spanish.—Until an inchoate title, originating under the 
Spanish government, has been confirmed, it has no standing in a court 
of law or equity. 


Appeal from Jefferson Circuit Court. 
GARLAND & Kuna, for appellant. 
BEAL, contra. 


GAMBLE, J., delivered the opinion of the court. 


The petition alleges that John Jarnott, alias Gerard, in 1780, 
with the permission of the officers of the Spanish government, set- 
tled upon a tract of land now in Jefferson county, and continued 
to inhabit and cultivate it until 1796, when he was driven off by 
the Indians. His son Joseph succeeded him in possession of the 
land, and continued to reside upon and cultivate it until he sold it 
to one Kendall, in the year 1812. Kendall filed a notice of his 
claim with the recorder of land titles,who considered and rejected 
it. The right of Kendall, upon his death, descended upon his 
heirs, and that right is vested in the plaintiff by con- 
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*veyances filed with the petition. The plaintiff, since [* 223] 
his purchase, has always been in possession. The claim 

was laid down upon the map of the public lands in the register’s 
office, as reserved to satisfy John Jarnott’s legal representatives. 

In 1847 pre-emptions were allowed to different persons for dif- 
ferent parts of the tract, and they made their separate entries, 
each person purchasing for himself. These purchasers are the 
defendants ; and the plaintiff alleges that they all had notice of 
his claim, and of the reservation of the land from sale. 

The prayer of the petition is, that the defendants be compelled 
to abandon their illegal claim to the land. The defendants de- 
murred to the petition, and assigned as causes of the demurrer : 
1st, That the petition showed no right in the plaintiff to maintain 
his action ; 2d, That separate and distinct causes of action against 
different persons were joined in the petition. 

The demurrers were sustained by the circuit court of Jefferson 
county, and the plaintiff has appealed to this court. 

It is to be observed that the plaintiff shows no confirmation of 
his claim. The first and only assertion of it before any tribunal 
was its exhibition to the recorder of land titles by Kendall, after 
his purchase in 1812. The recorder refused to recommend it for 
confirmation, and since that time it has been utterly neglected. It 
is true, that the counsel now claim that it was confirmed by the 
second section of the act of the 3d of March, 1807, 2 U.S. Stat- 
utes at large, 440; but this is an entire misapprehension of the 
effect of that section. The words which declare that a certain 
class of claims ‘‘ shall be confirmed,” are only a direction to the 
board of commissioners to confirm the claims which may be brought 
within the class by evidence produced before them ; and by no 
means import a present confirmation by the direct action of Con- 
gress upon the claims.(a) 

The plaintiff, then, is to be regarded as the holder of an uncon- 
firmed claim to land which the defendants have purchased from 
the United States, and the question is presented by the demurrer, 
whether such a title will authorize him to apply to a court for the 
relief he seeks. 





(2) Magwire v. Tyler, 40 Mo. 440. 
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The supreme court of the United States, in Le Bois v. Bram- 
mell, 4 Howard, 462, and in Mevard v. Massey, 8 Howard, 307, 
distinctly declare, that until an inchoate title, originating under 
the Spanish government, has been confirmed, ‘‘ it has no standing 
in a court of law or equity.” This language was used in cases 
where the claimants had formal concessions from the lieutenant 
governor, and will certainly apply with as great force to a claim 
which rests upon a settlement made upon the domain by the per- 

mission of the Spanish officers.( a) 
[* 224]  *The plaintiff, then, has no title which authorizes him 

to ask the relief prayed for in his petition. But, he alleges 
that the land was, by different acts of Congress, reserved from sale 
in order to satisfy his claim, and therefore the purchases made by 
the defendants were void. Suppose it to be true, that the reserva- 
tion did exist, and that its effect would be to render the purchases 
void, still his position in court is not changed thereby. The 
reservation confers no title on him, and the nullity of purchases 
made by the defendants does not enhance the merits of his title. 
He is still without any title that we can enforce. 

In the argument, much reliance has been placed upon the case 
of Perry v. O'Hanlon, 11 Mo. R. 588, as supporting the right of 
the plaintiff to maintain this action. 


Perry owned a Spanish claim, which, under the provisions of the 
laws of the United States, he relinquished, and obtained thereby 
the right to purchase the land claimed. He made the purchase, 
and afterwards the commissioner of the general land office directed 
the purchase to be vacated. The land was reserved from sale on 
account of Perry’s claim, and that claim was, by his reliquishment 
under the act of Congress, changed into a right of pre-emption to 
the same land. O’Hanlon claimed by purchase while the reserva- 
tion continued. This court decided, that, notwithstanding the action 
of the commissioner of the general land office, Perry’s title, under 
his purchase, was a valid subsisting title, sufficient to maintain his 
action of ejectment, and that the purchase under which O’Hanlon 
claimed, being made while such purchase was forbidden by law, 





(a) Magwire ¢. Tyler, 40 Mo. 435. 
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was void. The obvious distinction between that case and the 
present, is, that the plaintiff, Perry, was asserting a title which 
our laws recognize as a title under the United States, conferring 
a right to the immediate possession of the land, while the plaintiff 
in this case has no title that can be regarded in a court of justice. 

If the plaintiff should obtain a confirmation of his claim, and 
should then find himself obstructed by void entries or void patents, 
he can come into court and dispute their validity ; but in his pres- 
ent condition, coming as a plaintiff to complain that other persons 
hold certificates and patents for the land to which he has now no 
title, he can have no relief. 

The demurrers were properly sustained, and, the other Judges 
concurring, the judgment of the circuit court is affirmed. 


OtpHaM & Broappvs, appellants, v. ELIZABETH TRIMBLE, 
appellee. 


15 Mo. 225. 


1. Administration—Bond, action on—An action on an administrator’s or 
curator’s bond, may be instituted against a security before any indebt- 
edness has been established, or any judgment obtained against the ad- 
ministrator or curator : Devorev. Pitman, 3 Mo. Rep. 130. 


2. Guardian—Final Settlement.—After a final settlement by a curator, the 
ward may file a bill in equity, surcharging and falsifying his accounts ; 
but such final settlement is a good defense to an action at law. 


8. Equity—Objection to Jurisdiction Waived by Answer—If a defendant 
answer, instead of demurring to a bill, and the cause comes on to be 
heard upon the merits, it is too late to object to the jurisdiction of the 
court on the ground that the plaintiff has adequate remedy at law, 
which he might have pursued : 10 Mo. Rep. 652. 


Appeal from Monroe Circuit Court, sitting in Chancery. 


GLover & CAMPBELL, for appellants. 
HowE8LL, contra. 


*Scort, J., delivered the opinion of the court. [* 226] 
MO. R. VOL. XV. 10 . 





SUPREME COURT OF MISSOURI. 
Oldham & Broaddus v Trimble. 15 Mo. 








This was a bill in chancery filed in February, 1848, 
by John A. Trimble and Elizabeth his wife, against the appel- 
lants. The bill substantially charges that the said Elizabeth, whose 
maiden name was Reid, in the year 1839 or 1840, was a minor, 
residing with her friends in Kentucky; that she possessed about $200 
which was in the hands of her guardian. Unwilling to diminish 
her small patrimony, her friends charged her little or nothing for 
board ; that about this time A. P. OldHam, a relation of hers and 
a resident of Monroe county in this State, came to Kentucky 
and proposed to her to go home with him and live in his family, 
as he desired her company for his wife ; that he would take her 
to Missouri and she should be treated as one of his own children, 
free of any expense, so long as she pleased to remain with him, 
and that he would gratuitously act as her curator; that she 
accepted this proposition and accompanied Oldham to Missouri, in 
whose family she lived until some time in September, 1844, per- 
forming such duties as were appropriate for one in her situation ; 
that in June, 1845, the said John A. Trimble and the said Eliza- 
beth were married; that in September, 1840, by appointment of 
the county court of Monroe county, the said Oldham became cur- 
ator and guardian of the said Elizabeth, and pusuant to law exe- 
cuted a bond with Jesse Oldham and Hudson Broaddus as his 
securities; that in the year 1840 and 7°41, the said Oldham 
received as curator, from her former guardian in Kentucky, about 
the sum of $201.64; that in 1842 he made a settlement of his 
accounts as curator and charged himself with the sum of $185, 
which was alleged to have been received from her guardian in 
Kentucky ; that in February, 1844, another settlement was made, 
in which he, against all his promises and assurances, fraudulently 
and without any vouchers charged the said Elizabeth with the sum 
of $185 for ‘“‘board and clothing for four years, and bringing 

her from Kentucky, and for horse, saddle and bridle, 
[* 227] *and for money paid for tuition, board, §c.;’ that 
a part of this charge is false and the rest unsupported 
in right or justice; that Jesse Oldham, one of the securities in 
the bond of the said Wm. P. Oldham, as curator, has departed 
this life and his estate upon an administration has proved insolv- 
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ent. It is further charged that the said settlements were not 
made at the times required by law, and that they are fraud- 
ulent. 

The answer of Oldham admits that he brought the complainant 
Elizabeth from Kentucky, in the early part of the year1839, and 
by her election became her guardian and curator and executed the 
bond as stated in the bill; that he was induced to become her 
curator, because it was represented here, that her guardian in 
Kentucky was in failing circumstances ; that to obtain the money 
to which the said Elizabeth was entitled in Kentucky, he went 
thither at a time little suited to his convenience and found her 
guardian charged with about $200, subject to some claims 
amounting to about $15, which being deducted left the sum of 
$185, with which he charged himself as stated in the bill; that 
said Elizabeth lived in his family four years and was provided 
with board, lodging, clothing, medical attendance, &c., and was 
sent to the singing school at his expense ; but he is not aware of 
her rendering any service to his family, as an equivalent therefor; 
that said Elizabeth’s friends in Kentucky were his mother, who 
was a widow, and encumbered with a large family, and the com- 
plainant’s step-mother, who having taken a younger sister of the 
complainant, to live with her, was unwilling to support said com- 
plainant; that for these reasons he brought her from Kentucky. He 
admits the last settlement as charged in the bill, but although it was 
out of time, he denies thatit was fraudulent. He alleges that he has 
no recollection of having made any promise to the said Elizabeth, 
that she should live in his family free of all charge ; that he may 
have said that he was as able to support her as any other connec- 
tion, and if she never got any thing, he should never charge her. 
That said complainant has received a negro girl from her father’s 
estate. He admits the marriage of the complainant. 

Broaddus, in his answer, admits that he was security in the 
bond of Oldham as curator. 

No notice is taken of the cross-bill and answer, because the 
matter they contain is all involved in the original bill and answer. 

John A. Trimble, one of the complainants having died, the 
cause stood in the name of Elizabeth, his wife. 
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Several witnesses were examined, whose depositions sustained 
the averments in the complainant’s bill. Elizabeth 

[* 228] Reid was about fourteen *years of age when she left 
Kentucky, and lived with Oldham between four and five 

years. Oldham induced her to believe, that she would live with 
him free of expense. The complainant was residing in Kentucky 
with her aunt, when she left for Missouri, and was not charged 
with board, and Oldham said to her that he was.as able to sup- 
port her as any of her connections. Oldham had several small 
children and his wife was in delicate health. There were a negro 
man and woman and a girl nearly grown, in the possession of 
Oldham. The complainant performed in the family all the ser- 


vices usual for a young lady in her condition of life ; she was well. 


treated and decently clothed. One witness testified that Oldham 
told complainant she never should be charged unless she received 
something. After paying a sum of money she did receive a small 
negro girl. Oldham gave complainant a horse, which not suiting 
her, was exchanged for another of Oldham’s horses worth forty 
dollars. The horse received in exchange was by him sent to the 
lower country and sold, but his value never accounted for. The 
complainant’s board and clothing were worth from $65 to $70 
per annum, had she rendered no services in the family. In 1844 
or 1845, Oldham became embarrassed and was finally sold out. 

The court rendered a verdict for the complainant for the sum 
of $85, from which the defendants appealed to this court. It has 
been long settled in this State, that an action on an administra- 
tion bond may be instituted against a security before any indebt- 
edness has been previously established or any judgment obtained 
against the-administrator : Devore v. Pitman, 8 Mo. Rep. 1380. 
This rule, although contrary to that which prevails in some other 
States, has been too long established now to be overturned. No 
distinction can be maintained between an administrator and a 
curator. In the case before us a settlement of the curator’s 
accounts had been made and it appears that he had disposed of 
and accounted for all of his ward’s estate. This settlement had 
the sanction of the county court, and was prima facie correct. 
But although a final settlement of the accounts of a curator may 
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be made in the county court, yet that settlement will not prevent 
the ward from filing a bill in equity, surcharging and falsifying 
his accounts. In the case of Clark and wife v. Henry’s adminis- 
trator, 9 Mo. Rep. 359, it was held, that after the final settlement 
of an administration account, a bill in equity might be filed for 
the purpose of overhauling the settlement and showing that the 
administrator had committed a devastavit or fraud in the manage- 
ment of the estate entrusted to his care. If the settlement of 
the accounts of administrators are subject to the revision 

of courts *of equity, when appeals from those settle- [* 229] 
ments are allowed by law, it would seem that such revi- 

sion is much more required in the case of curators from whose 
settlements the law appears to have provided no appeal. 


If an action of law had been instituted on the bond the settle- 
ment in the county court might have been interposed as a defense, 
it being equivalent to a judgment of a court of competent juris- 
diction. The complainant was then driven to his bill in equity.(a) 
There is no obstacle in enforcing the liability of the curator in this 
form of procedure. The only difficulty is as to the security. The 
penalty of the bond prescribed a limit to his responsibility. 
Whatever form of remedy may be adopted, it is clear that he can- 
not be subjected to the payment of a sum exceeding the penalty 
of the bond. But even if the surety was not subject to the mode 
of proceeding which has been employed in this cause, yet, as the 
parties had answered, and the cause had been tried on its merits, 
and all the evidence had been heard, it was too late for the first 
time to raise the question of jurisdiction as to the parties. This 
court has repeatedly held, that if a defendant answer instead of 
demurring to the bill, and the cause comes on to be heard upon 
the merits, it is too late to object to the jurisdiction of the court, 
on the ground that the plaintiff has adequate remedy at law which 
he might have pursued: Martin v. Greene, 10 Mo. Rep. 652.(6) 





(a) Jones v. Brinker, 20 Mo. 87; State v. Roland, 23 Mo. 95; Sullivan 
Co. v. Burgess, 37 Mo. 300. 

The rule applies only to final settlements ; Picot v7. Biddle, 35 Mo. 22; 
Baker v. Runkle, 41 Mo. 391. 

(b) Block v. Chase, post. p. 344. 
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_ On the merits, the case is clearly with the complainant. From 
the evidence, there can be no doubt, but that the defendant Old- 

ham induced the complainant to believe that she should live with 
him free of expense. She was living in a family were she was 
not charged with board. He induced her to leave that family 
and reside with him, saying, that he was as able to support her 
as any of the connections. If she was not to have been supported 
gratuitously, it does not appear, but that the services rendered 
by her were an equivalent for her maintainance. If Oldham had 
intended from the first to charge the complainant with the expenses 
incurred in bringing her to Missouri, why did he not have them 
allowed at his first settlement, as they were then due? The 
charge for the horse is manifestly so unjust, that it is of itself 
sufficient to stamp the whole account with suspicion. The 
defendant Oldham gave complainant a horse, which she after- 
wards exchanged with him for another. The horse given in 
exchange was sold by the defendant and its value never accounted 
for. Because he, without the consent of the complainant sent 
her horse to the south and sacrificed him, he cannot deprive her 
of his worth in Missouri. It may well be supposed that 

[* 230] she was charged with the value of the horse, as *esti- 
mated here at the time of the sale. Is is very strange, 

that a court, intrusted with superintending control over the care 
and management of the estate of minors, should allow a charge 
in the form of that which is made against the complainant in this 
case. Here is a lumping charge for hoard and clothing five 
years and bringing her from Kentucky, and for horse, sad- 
dle and bridle and for money paid in Kentucky for tuition, 
§c., amounting to $185. There is no other specification of the 
items ; no statement of the sum charged for each item nor any 
reference to anything which throws any light on the subject. 
There is even an &c., and what is included in that we are left to 
conjecture. No person in his individual capacity would pay such 
an account. It is a little remarkable, that the charge against 
the complainant should precisely correspond, in amount, with the 
sum with which he was charged. It is plain, from all the cir- 
cumstances, that the making of an account against the complain- 
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ant was an after-thought, else it would never have been put in 
the form in which it was presented to the court. 

Judge Gamble concurring, the decree will be affirmed. 

Judge Ryland, absent. 


emcee enn 


Dua@ans, respondents, v. LIvINesTON, appellant. 
15 Mo. 280. 


1. Wills— Construction.—The testator’s understandingjof the words used 
in his will, ascertained from the will itself, must be adopted in constru- 
ing the will. 


Appeal to Washington Circuit Court. 
JOHNSON, for appellant. 


FRISSELL, contra. 


RYLAND, J., delivered the opinion of the court. 


Jerry, John, Thomas Cox and Noah George Dugan brought 
their suit, in the circuit court of Washington county, against 
Thomas R. Livingston. The plaintiffs were children of Stephen 
Dugan, deceased; and the suit was for a negro boy named Toney. 
The defendant claimed under Catherine Dugan (the widow of said 
Stephen Dugan, deceased), one-sixth part of said negro. Matilda 
Maness, and her husband Pleasant Maness, on their application, 
were made parties to the suit, and filed their answer, claiming 
one-sixth or a child’s part of said slave. 

The following facts appear by the record: Stephen Dugan 
made his will on the 17th of September, 1839, and died in Jan- 
uary, 1843. At the date of his will he owned but one slave, and 
that was the boy Jack, mentioned in the will; he also 
owned cattle, horses, hogs, sheep, oxen, *&c. That [* 233] 
after the date of the will, he acquired a negro woman 
and child, which, with the boy Jack, he sold. He then purchased 
another woman and child; that he sold the woman and kept the 
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child, and this child is the boy Tony, sued for. That Stephen 
Dugan left five children—the four sons the plaintiffs, and Matilda 
Maness, and that Catherine Dugan is his widow. ‘The will of 
Stephen Dugan is as follows, leaving out the formal commence- 
ment: 1st, My wife Catherine will enjoy the use of my place, 
where I now live in Richmond township, county and State afore- 
said, containing about four hundred and forty acres more or less, 
for as long as she remains a widow. 

‘62d. My wife Catharine will be also entitled to as much of the 
stock as will do for the support of my four children and herself, 
that is to say, Jerry, John, Thomas Cox and Noah George; the 
said stock will go to my four children, -with their. increase, after 
the death or marriage of my said wife. 

‘3d. All the balance of my perishable property, excepting my 
negro boy Jack, will have to be sold according to law, and the 
proceeds from it equally divided amongst my four first-mentioned 
children, that is for their own use, to school them, and then after 
they are of age divided equally. 

‘4th. My negro boy Jack is to be hired out, until my youngest 
boy, N. George, becomes of age, and then he will be sold, and 
the money divided equally between my four children ; the wages 
of the boy will also be for their use. 

‘5th. That I give to my daughter Matilda five dollars cash out 
of my estate. 

‘6th. After my wife Catharine’s death or marriage, all my 
land and farm first mentioned is to be divided equally amongst 
my four children, Jerry, John, Thomas Cox and Noah George. 

“7th. Appoints executors. Signed and sealed 17th September, 
" 1839.” 

The question in this case is, did Stephen Dugan die intestate, 
as to the boy Toney, and if so, will Toney belong equally to all 
the children and the widow, or whether he passed to the plaintiffs 
in the third clause of the will under the terms ‘‘perishable prop- 
erty,” nnd’so would belong to the four boys, in the exclusion of 
the widow and the daughter? The plaintiffs maintain the latter 
proposition, and the defendant the former. Several instructions 
concerning the construction and rules for interpreting wills were 
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asked by the defendants, some of which were given and others 
refused ; but as the will must be construed by this court, it is not 
necessary to insert here the instructions. 

The case was tried by the court, and verdict and judg- 
ment given *for the plaintiffs. -The defendants moved [* 234] 
for a review and new trial, which was overruled, and the 
case comes now before us by appeal. 

Nothing is said about the right or ability of the plaintiffs to 
maintain this action, or about the settlement of Dugan’s estate 
finally, or the payment of his debts. These matters were not 
brought before the consideration of the court below, nor will this 
court notice them further. 

The words ‘‘perishable property” are not generally used in our 
legislation as including slaves ; ‘‘personal property” is the phrase 
generally intended to embrace them, when they are not otherwise 
mentioned expressly as ‘‘slaves” or ‘“‘negroes.”” See the act con- ° 
cerning administrators and executors in 1835 and 1845, passim. 
But in the will before us, it is plain that the testator supposed 
these words ‘‘ perishable property ” did include and embrace his 
negroes, for he expressly excepts Jack, the only slave he. then 
owned, from the operation of the third clause of his will, by which 
he directs that ‘‘all the balance of my perishable property except- 
ing my negro boy Jack, will have to be sold according to law,” 
&e. Now the exception of the negro boy Jack, in this clause, 
forces on my mind irresistibly the meaning that the testator gave 
to the words perishable property : He believed that the negro Jack 
would be included under these words, and therefore he excepts 
him from their operation. Nor is there any positive legal viola- 
tion in giving this meaning to these words. This, then, being the 
testator’s understanding of the words “perishable property,” it 
will be adopted by this court in construing the will, ‘‘ without 
resorting to lexicographers to determine what the same words may 
mean in the abstract; or to adjudicated cases to discover what 
they have been decided to mean under different circumstances.” 
See Carnagy & Wife v. Woodstock and Mackey, 2 Munford, 
239.(a) 





(a) Peters v. Carr, 16 Mo. 54. 
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It is not the opinion of this court, that the boy Toney can be 
made to take the place of Jack and be disposed of under the will 
as Jack would have been, had he remained the testator’s at his 
death instead of Toney ; nor do we consider that the testator died 
intestate as to the boy Toney. Having made his will, it would be 
with great reluctance that the courts would declare he died intestate 
as to any property that can be reasonably included under the pro- 
visions and by the terms of the will. According to our under- 
standing of the use of the words “perishable property,”’ made 
by the testator in this will, the negro boy Toney passed with the 
perishable property to his four sons, the plaintiffs. 

This being the construction placed upon the will by 

[* 235] the court below, *we see no cause to reverse the judg- 

ment. The other Judges of the court concurring, the 
judgment below is affirmed. 


Knox, defendant in error, v. Smkes, Adm’r of J. H. Wricut, 
plaintiff in error. 


15 Mo. 235. 


1. Practice—Bill of Exceptions.—It is the duty of the party complaining of 
the finding of the court below, to preserve the evidence, upon which 
the decree of the court was based, so as to show the matters of law or 
fact of which he complains. 


Error to New Madrid Circuit Court. 
[*237]  *Buckyer, for plaintiff in error. 
Cook, contra. 


RYLAND, J., delivered the opinion of the court. 


From looking over the records in this cause, I find 
[* 238] no bill of exceptions, *saving anything for our revision. 
We will not interfere in a case of this kind. Itis the 
duty of the party making complaint of the improper finding of the 
court below, to preserve the evidence ; to be able to show to this 
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court the matters of which he complains, either of law or fact, in 
cases of this nature. 

In this case, upon the final hearing, a decree is made without 
objecting to any evidence, or without saving the evidence on which 
the decree was based, and without a motion for a rehearing or new 
trial. of 

The case, indeed, presents nothing on the record, entitling the 
party to any consideration of this court. 

With the concurrence, therefore, of the other Judges, the decree 
of the court below is affirmed. 


Moore and Wirs, plaintiffs in error, v. CHAMBERLIN, defendant 
in error. 


15 Mo. 2838. 


1. Practice Act of 1849—Detinue-—Under the new practice, there is no 
longer any action of detinue, nor any power to issue a capias in such 


action. 

Error to St. Louis Circuit Court. 
A. P. & P. B. Garescue, for plaintiffs in error. 
Hart, contra. 


*RYLAND, J., delivered the opinion of the court. [* 239] 

The question in this case, is one respecting the juris- 
diction of the Law Commissioner in St. Louis, in regard to the 
action of detinue, and his authority to issue a capias, after the 
4th day of July, 1849, the day that the new code of practice 
went into effect. 

The ‘‘Act to reform the pleadings and practice in courts of 
justice in Missouri,” borrowed or copied, in a great measure, 
from the New York code, and which took effect, July 
4th, 1849, abolished all distinction *between different [* 240] 
actions at law, and all the forms of such actions and 
suits heretofore existing. 
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Under this act it is manifest, that there is no longer any action 
of detinue, nor any power to issue a capias in such action in our 
circuit courts. The jurisdiction of the action detinue was given 
to the Law Commissioner’s court of St. Louis concurrently with 
the -circuit court: See statute 1847. Though the practice act, 
prohibiting its provisions from operating on justices’ courts 
(except the XXYV article), fails to exempt the proceedings of the 
Law Commissioner’s court from its operation, yet, we are of the 
opinion that that act also controls, whenever applicable, the pro- 
ceedings of the Law Commissioner, and has, accordingly, abol- 
ished the action of detinue before such Law Commissioner, and 
consequently, that the Law Commissioner had no authority to 
issue the capias in this action. 

We think it was the object of the legislature to extend the 
provisions of the new code of practice to the Law Commission- 
er’s court, as far as they were applicable to the proceedings of 
said court. 

Under this view of the subject, the circuit court committed no 


error in dismissing the plaintifi’s action. The other Judges con- 
curring, its judgment is affirmed. 


AMANDA ABINGTON, plaintiff in error, v. THos. L. Travis 
defendant in error. 


15 Mo. 240. 


1. Husband and Wife— Choses in Action.—Where a chattel is bequeathed to 
the wife for life, and the husband, before he receives it from the execu- 
tor, sells it, and the purchaser takes and retains the possession, it is 
such a reduction of property in possession, by the husband, as bars the 
wife’s right of survivorship. 


Error to St. Charles Circuit Court. 
Buckner, for plaintiff in error. 
COALTER, contra. 


GAMBLE, J., delivered the opinion of the court. 
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The only question in this case requiring examination, is, whether 
the purchase of the slaves by the defendant, Travis, and his sub- 
sequent possession of them in the life time of John B. Abington, 
the husband of the plaintiff, terminated her right of survivorship. 

Travis, it appears, was the owner of the reversionary interest in 
the slaves, after the termination of Mrs. Abington’s life estate ; 
and the bond required to be given by the order of the county 
court, was for the protection of his rights. 

When John B. Abington, the husband of the plaintiff, agreed 
with the defendant, Travis, that Travis should purchase the slaves 
for a specific price, at the sale to be made by the constable, and 
when that purchase was accordingly made, and part of the agreed 
price was paid to the constable and the balance to Abington, the 
transaction was a direct sale by Abington himself. As the pos- 
session has, ever since the purchase, remained in Travis, we have 
the case of a bequest of a chattel to a woman, and the sale of the 
chattel by her husband before he had actually received it from the 
executor, but always, after the sale, continuing in the posses- 
sion of the purchaser. There can be no doubt that this is such a 
reduction of the property into possession as bars the wife’s right 
of survivorship. 

Chancellor Kent, in his elementary treatise, 2 Comm. 137, 2d 
edition, states the law in relation to a wife’s choses in action thus: 
‘The rule is, that if the husband appoints an attorney to receive 

the money and he receives it, or if he mortgages the 
[* 214] *wife’s choses in action, or assigns them without reser- 

vation for a valuable consideration, or if he recovers the 
debt by a suit in his own name, or if he releases the debt, in all 
these cases upon his death, the right of survivorship in his wife, 
tothe property, ceases.” This language is transcribed from the 
opinion delivered by the learned author in the case of Schuyler v. 
Hoyle, 5 Johns, Ch. R. 196. 

The sale by Abington, in its most limited operation, was a 
transfer of all the right which he as husband had, to reduce the 
slaves to possession and hold them as his own property. This 
power has been exercised by the defendant, his vendee, while the 
coverture continued, and his possession has never been disturbed 
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nor his right to the possession disputed by the executor. The 
executor might well waive the bond required in the order of the 
county court, when the entire estate in the slaves was vested in 
the defendant and there was no person who could be benefitted by 
the bond. 

The judgment of the circuit court was rightly given for the 
defendant, and is, with the concurrence of Judge Scott, affirmed. 


Etienne Rovssny, plaintiff in error, v. THe St. Louis PERPETUAL 
INSURANCE Company, defendant in error. 


15 Mo. 244. 


1. Practice—Exceptions.—When objection is made to the admission of 
evidence, the bill of exceptions must show the grounds of such objec- 
tion. 


2. Practice—Hvidence.—When the supreme court is asked to reverse a 
judgment of the cirguit court, because competent evidence was rejected, 
it must appear on the record that the evidence rejected, might and 
ought to have had some influence, in finding a verdict on the questions 
of fact. 


3. Practice in Equity.—Such parts of a bill of discovery as are not answed, 
or not sufficiently answered, cannot be taken as confessed. The party 
seeking the discovery, if he considers the answer insufficient, must 
except to it, and have the decision of the court upon his exception. 


4. Evidence—Presumptious.—It will be presumed that a note held by a cor- 
poration, was acquired in a manner allowed by its charter, when the 
record does not show the nature of the transaction. 

Error to Washington Circuit Court. 
Scorr & Youne, for plaintiff in error. 


LorD, contra. 


[* 246] GAMBLE, J., delivered the opinion of the court. 


The Perpetual Insurance company commenced an 
action of assumpsit against Roussin in the circuit court of Wash- 
ington county, charging him as maker of a promissory note, pay- 
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able to one Isaac Burnett and endorsed to the plaintiff. Roussin, 
after pleading the general issue, filed a petition for discovery, and 
the court ordered certain officers of the company to answer 
the petition. Answers were filed and the parties proceeded to 
trial. 

The plaintiff read in evidence a deposition of Seth A. Ranlett. 
It is stated in the bill of exceptions, that Roussin objected to the 
deposition and that the objection was overrnled, but the grounds 
of the objection are not stated. The plaintiff read in evidence two 
acts of the general assembly, the first, incorporating the Insur- 
ance Company, and the second, changing its original cor- 
porate name. To these acts the defendant *objected, {[* 247] 
but the ground of the objection does not appear. The 
defendant then read in evidence his petition for discovery and 
the answers made to the interrogatories. After proving that 
George Burnett, Jr., was in the employment of Isaac Burnett, as 
clerk, on the 8th day of April, 1842, he offered to read in evi- 
dence a receipt, signed by said George Burnett, in these words : 

‘‘Rec’d, Saint Louis, April 8th, 1842, of Messrs. E. Roussin 
& Co. per Messrs. Chouteau & Valle four hundred dollars on apt. 
of note. Isaac BurNETT, 

per GeorGE Burnett, Jr.” 

This receipt was objected to by the plaintiff and was excluded 
by the court. 

The only instruction asked by either party was asked by the 
defendant in these words: ‘‘That all such parts of the defendant’s 
bill of discovery as were not answered or not sufficiently answered 
by the respondents, should be taken as confessed and considered 
as evidence fer the defendant.” This instruction was refused. 
A verdict having been found for the plaintiff, the defendant 
moved for a new trial. A motion in arrest of judgment was also 
made on the ground that the Insurance Company could not legally 
take a promissory note, by indorsement, as the charter conferred 
no banking powers. The motions were both overruled. The 
defendant excepted to all the decisions of the court, made against 
him, and presents the same points here for consideration. 

It may be considered the settled rule of this court, to disre- 
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gard all objections to the reading of depositions, unless the bill 
of exceptions shows the specific objection made and decided upon 
in the circuit court: Dickey and others v. Malechi, 6 Mo. R. 
186; Frost v. Pryor, 7 Mo. R. 316; Field v. Hunter, 8 Mo. 'R. 
p- 181; Bank of Missouri v. Merchants Bank of Baltimore, 10 
Mo. R. 128. The objection now made to portions of Ranlett’s 
deposition cannot therefore be considered. It cannot be known 
that the question now presented is that upon which the circuit 
court decided.(a) 

It is not perceived upon what ground the defendant objected to 
the two acts of the general assembly. The counsel suggest in 
argument that these two acts should not have been admitted with- 
out requiring the plaintiff also to read in evidence the act incor- 
porating the Farmer’s and Mechanic’s Insurance Company ; but 
on examining the charter of the Farmer’s and Mechanic’s Insur- 
ance Company, it will be seen that the 13th section declares it to 
be a public law which is not required to be given in evidence. 

The objection to these acts is as general as that made 

[* 248] to the *deposition of Ranlett and it is proper to state 

here, that the same rule which requires the specific 

objections made to depositions to appear upon the bill of excep- 
' tions, applies to other evidence and testimony given in a cause. 

The receipt offered in evidence, did not appear to have any 
connection with the note sued upon. By its own terms, it 
imported that a payment had been made by Roussin & Co. upon 
their own note. ‘There is nothing in the case tending to show 
that the note declared on, was the note of Roussin & Co. or 
that the payment by Roussin & Co., as shown by the receipt, 
was applicable to this note. When this court is asked to 
reverse a judgment of the circuit court, because competent 
and relevant evidence was rejected, it must appear on the 
record that the evidence rejected might and ought to have had 
some influence in finding a verdict in the questions of fact.(b) 
The receipt was properly rejected. 





(a) H. & St. J. R. R. v. Moore, 37 Mo. 341; Woodburn »v. Cogdal, 39 
Mo. 222; Public Schools v. Risley, 40 Mo. 369. 

(5) Nor will the court reverse on account of the admission of irrelevant 
evidence, unless it was calculated to prejudice or mislead the jury ; State 
v. Jennings, 18 Mo. 435 ; Craighead v. Wells, 21 Mo. 404; Hahn v. Swea- 
zea, 29 Mo. 199; Picker v. Haidorn, 30 Mo. 93. 


~~ at nwmaena.iaoiwea, « ee 2. 
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The instruction asked by the defendant was properly refused. 
Our statutory proceeding, to obtain a discovery, is a substitute for 
the bill in chancery for the same purpose. The party who is 
required to answer, answers the interrogatories and the court will 
compel full and sufficient answers before the trial of the cause will 
be permitted to proceed. The party seeking the discovery, if he 
considers the answer insufficient, must except to it and have the 
decision of the court upon his exception. After he has proceeded 
with the trial and read the answer in evidence he cannot object to 
the sufficiency of the answer or ask for any farther action of the 
court upon his petition. 

The motion in arrest of judgment was properly overruled. 
The record did not show the nature of the transaction in which 
the plaintiff obtained his promissory note from Burnett the 
endorser, or what was the consideration for the endorsement. 
The plaintiff possessed all the powers conferred upon the Farm- 
ers’ and Mechanics’ Insurance Company. That company, by the 
5th section of its charter, had power ‘‘to lend its surplus or 
unemployed money or capital on interest not exceeding ten per 
cent. to companies, corporations or individuals upon personal or 
real security.”’ In the ordinary business of insurance, such cor- 
porations have debts owing to them for premiums and for other 
considerations. There is nothing then on the record to show that 
this note was not secured by the company from Burnett for a debt 
due for premiums or for part of its unemployed capital loaned to 
him—nothing to show that it was received in any illegal business 
in which the company was engaged. 

As the points made by Roussin, for the purpose of reversing 
the judgment, are all ruled against him, the judgment of the cir- 
cuit court is, with the concurrence of the other Judges, affirmed. 


MO.R. VOL. XV. 
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GoRDON, respondent, v. Scorr & Munpee, appellants. 
15 Mo. 249. 


1. Appeal—Transcript.—If on an appeal from a justice of the peace, the 
appellant fails to have the transcript of the justice filed, the circuit 
court may, upon the appellee’s filing a transcript of the record and pro- 
ceedings, and paying the fee, affirm the judgment of the justice. 


Appeal from St. Louis Circuit Court. 
Hix, for appellants. 
Dayton, contra. 


[*253] *RyLanp, J., delivered the opinion of the court. 

This case comes fully within the principles decided by 
this court in the case of Hardison v. Steamboat Cumberland Val- 
ley. It involves the authority of the circuit court to affirm a judg- 
ment of a justice of the peace, on which an appeal has been taken, 
but in which the appellant had omitted to have the transcript of 
the justice filed, either by attending to it eres or by causing 
the justice of the peace to file it. 

It appears in this case, that the appellants’ counsel had paid to 
the clerk of the court, at the beginning of the term to which the 
appeal was taken, the jury fee, but had received it back again at 

the end of the term. 
[*254] *About a year after the appeal was taken, the appellee, 
below, filed in the circuit court, a transcript of the rec- 
ords and proceedings had before the justice of the peace, paid the 
jury fee andmoved the court to affirm the judgment, and the court 
sustained said motion. 

This act of the court is the cause of complaint before us. We 
shall not disturb the judgment below. This case falls fully with- 
in the decision made by this court in the above case of Hardison 
v. Steamboat Cumberland Valley, 13 Mo. R. 226, to which we 
refer for the settlement of the case. 

It will not answer, for the appellants to content themselves by 
looking, at each term, at the calendar of the cases set for trial, 
and finding no trace of their appeal, to do nothing further. 
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They knew when they made the application for the appeal, 
whether it was granted them or not; and not finding any notice 
of it on the docket, their remedy was to apply for a rule on the 
justice: See § 15 art. VIII, Justices’ Courts, Digest 1845, page 
670. 

‘‘Upon an appeal being made and allowed, the circuit court 
may, by rule and attachment, compel a return, by the justice, of 
his proceedings in the suit, and of the papers required to be by 
him returned.”’(a) 

The appellants had but to make their motion to the court, had 
they been anxious to have a trial anew, and they could have com- 
pelled the justice to file the appeal: but, to wait for a year, with- 
out doing anything more than to pay the jury fee at first, and 
then take it back, and to watch the docket, and see if the appeal 
had been filed, isnot that kind of diligence favored by the law. 
The other Judges concurring, the judgment below is affirmed.(4) 


Burp e¢ al., appellants, v. Ross, respondent. 
15 Mo. 254. 


1. Witness— Competency—A clerk who pays out the money of his employer 
by mistake, is a competent witness for his employer in an action to re- 
cover it back. 


Appeal from St. Louis Court of Common Pleas. 
Po.k, for appellants. 


FREEMAN & REBER, contra. 


*RYLAND, J., delivered the opinion of the court. [* 257] 


The competency of the witness, Joseph R. Ross, and 
the refusal of the court below to give the third instruction, as set 
forth in the above statement for the defendants, are the main 





(a) Gen’l Stat. of 1865, chap. 185 § 15. Wagner’s Stat, p. 849. 
(>) Harley v. McAuliffe, 24 Mo. 85. 





‘SUPREME COURT OF MISSOURI. 
Burd e al. v. Ross. 15 Mo. 








questions for our adjudication in this case. The errors assigned 
by the appellants, have reference principally to these questions. 


Let us consider them: First, as to the competency of the 
clerk, Jos. R. Ross. We entertain no doubt of his competency. 
He, as clerk of the plaintiff, was induced, obviously, by the state- 
ments of the defendant, Rucker, to pay the money, under a mis- 
apprehension. From necessity, the clerk in this case was the 
proper person to prove the payment for his principal, when suing 
to recover the money back. He, in all probability, must have 
been the only person who knew or could prove the fact. 

It is well settled, that a cashier and teller of a bank, though 
they may have given bonds to the bank for the faithful perform- 
ance and discharge of their duties, may yet be witnesses for the 
bank, to charge a defendant on a promissory note, or for money 
lent, or overpaid, or obtained from the office without security, 
which he should have received. So is a carrier admissible for the 
plaintiff, to prove that he paid money to the defendant by mistake, 
in an action to recover it back. Persons thus situated in regard 
to interest, are admitted as witnesses, on the grounds of public 
necessity, and convenience, and to prevent a failure of justice. 
See 1 Greenleaf ’s Evi. sections 411, 416; 15 Wend. 316. 


In this case from Wendell, a teller was offered as a witness for 
the plaintiff, (U. S. Bank v. Stearns.) ‘The teller had given 
bond to the bank as its officer, yet the supreme court of New York 
admitted him as a witness. Ch. Just. Savage uses this language, 
‘if, however, he was interested, I am inclined to think him admis- 
sible, upon the same principle of necessity, which admits an agent 
or servant, in the common course of his business; a porter who 

has delivered goods for his employer; a cartman, who 
[* 258] has delivered goods ; a common carrier, a factor *or 

broker, even where he is to receive a per centage for his 
commission.” 


Such witnesses are admitted from necessity, because, from the 
nature of the case, itis exceedingly improbable that any person, not 
interested, should possess any knowledge of the facts. Such neces- 
sity must be general in its nature, embracing a large and definite 
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class of cases, and such as arise in the natural and usual course 
of human affairs: 2 Stark. Ev. 753, 767-8, note 2. 

As to the second point in this case, the refusal to give the instruc- 
tion numbered (3) in the above statement, we think was very cor- 
rectly passed upon by the court. That instruction was not caleu- 
lated to assist the jury in forming a correct understanding of the 
case. ey’ 

An imposition upon the credulity of the clerk, thereby indugin 
him to pay money which in justice to his employer, he should not 
have paid, however artfully or openly practiced, surely can 
afford no sufficient bar to the plaintiff’s right of recovery in this 
action. 

The other Judges concurring, the judgment below is affirmed. 


PARKINSON, respondent ». STEAMBOAT ROBERT FULTON, appellant. 
15 Mo. 258. 

1. The return of a constable on a warrant against a steamboat, showing 
that he executed it, by going on board the boat, and by reading the 
same to the clerk, and by finding the sheriff in charge of her, is suffi- 
cient to give the justice issuing the warrant, jurisdiction to hear and 


determine the case against the boat. 


This case simply affirms Noel v. St. Bt. Eureka, 14 Mo. 513. 


LACKLAND, circuit attorney, v. DoUGHERTY, city recorder. 
15 Mo. 260. 
1. Circuit Attorney—Fees.—The circuit attorney is not entitled to a fee 


for an appearance in cases arising under the statute forbidding free 
negroes to reside in the State without license. 


Appeal from St. Louis Circuit Court. 


LacKLaND & JAMISON, for appellant. 


*RYLAND, J., delivered the opinion of the court. [* 262] 
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The point before us questions the duty of the circuit attorney, 
to prosecute in the cases arising under the statute forbidding free 
negroes to remain in this State without license. If it be his duty 
to prosecute in these cases, then he is entitled to his fees, other- 
wise not. 

We consider that the act requiring circuit attorneys to prosecute 
all: ¢ivil and criminal actions, in which the State or county may 
be ‘eoncerned, and also to prosecute on forfeited recognizances 
and other actions for the recovery of debts, fines, penalties and 
forfeitures, does not apply to the special proceeding under the 
statute about free negroes remaining here without license. If this 
were thé case, then it would be the duty of every circuit attorney 
in the State, however large the circuit in which he acts, to attend 
to such proceedings before any justice of the peace within his 
circuit, which would be absurd. The legislature never designed 

nor contemplated such a thing. 
[* 263]  *It not being his duty, as we conceive, he has no 
right to charge a fee for his voluntary appearance on 
the part of the State. The circuit court, therefore, decided cor- 
rectly in refusing to make the mandamus peremptory. The 
other Judges concurring, its judgment is affirmed. 


STATE, respondent, v. Dame, appellant. 
-15 Mo. 263. 


1. Practice in Criminal Cases—Assignment of errors.—No assignment of 
errors is required by law to be made in criminal cases.(a) 


Appeal from St. Louis Criminal Court. 
LACKLAND, for the State. 


[* 265] *Ryanp, J., delivered the opinion of the court. 


Adam Dame and Matthias Mosbacher were indicted in the 
criminal court for the murder of Charles Schaffer. The trial of 
Dame was a separate one: The jury convicted him of murder in 





(a) Gen’] Stat. of 1865, chap. 215, § 20 ; Wagner’s Stat., p. 1115. 
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the second degree, and assessed his punishment to confinement in 
the penitentiary for seventy years. The judge of the criminal 
court commuted this punishment to the term of twenty-five years. 
A motion was made for a new trial, which was overruled by the 
court ; to which the defendant excepted, and brought the case to 
this court by appeal. 

No grounds of error have been pointed out, and no errors have 
been assigned, none being required by law in criminal cases.( a) 

We have therefore looked into the record and proceedings, and 
find that there was much testimony tending to prove the defend- 
ant’s guilt. 

We have examined the instructions, and the objections made to 
them, and the objections, also, to the evidence. We find the in- 
structions sufficiently correct. We think the court fairly left the 
case with the jury, upon the law. Also, we find no error in regard 
to the admission of any testimony in the case. 

With the concurrence of the other Judges, the a of the 
criminal court is affirmed. 


MILLER, appellant, v. JANNEY’s Executor, respondent. 


15 Mo. 265. 


Appeal from St. Louis Circuit Court. 


1. Administration— Classification of Demand.—A demand allowed and 
classed by the probate court cannot afterward be placed ina different 

' class, except for such causes as would authorize the setting aside or 
modifying the judgment in other particulars. 


Kasson, for appellant. 
SpaLpine & SHEPLEY, conira. 


RyLanD, J., delivered the opinion of the court. 
The question for us to decide in this case, relates to the action 





(a) State v. Marshall, 36 Mo. 400. 





SUPREME COURT OF MISSOURI. 
Miller v. Janney’s Ex’r. 15-Mo. 








of the probate court, in refusing to alter its judgment, and re-class 

the plaintiff’s demand, so as to place it in the fifth instead of the 
sixth class of claims. 

[* 268]  *The probate court refused the motion of the plain- 
tiff, for this purpose: he applied to the circuit court, 

which reversed the judgment of the probate court, and ordered the 

claim to be classed in the fifth class, by the probate court. 

The executor brings the case before us, from this judgment of 
the circuit court. 

From the facts contained in the record, we have no hesitation 
in saying, that the probate court could not have legally classed the 
demand, from the state of the facts before that court, in any 
other than the sixth class of claims. The probate court, having 
classed the demand in the sixth class, as the case stood at the 
time of the judgment and classification, it was the duty of the 
claimant, if he -had any evidence upon which the court could have 
placed the claim in a different class, to have produced it when the 
demand was allowed ; so that the probate court might have exam- 
ined such evidence and declared its effect. 

To change the class, is to change the force of the judgment, as 
to all creditors in the prior class, which should not be done, but 
upon such facts, only, as would authorize the court to set aside or 
modify its judgment in other particulars. 

The fact, that the claimant had evidence of the prior presenta- 
tion of the demand to the executor, which he neglected to offer 
the probate court, at the time the demand was allowed and classed, 
does not authorize the court to change the class afterwards. 

The report of claims, by the executor, is not the evidence upon 
which the claimant is to rely, as it is not made for the purpose of 
classifying demands. 

The circuit court, therefore, erred inits judgment, directing the 
probate court to class this demand in the fifth class. Its judg- 
ment is therefore, with the concurrence of the other Judges, 
reversed. 
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BUTCHER, respondent, v. DEatH & TEASDALE, appellants. 
15 Mo. 271. 


1. Practice—Instructions—Facts admitted by the Pleadings.—The duty of 
the court to tell the jury what questions of fact are to be tried, and 
what facts stand admitted by the pleadings, is not changed-by the Act 
of 1849, regulating practice in courts of justice.(a) 


2. Pleadings—Amendments.—That Act allows amendments even at the 
trial to avoid a non-suit on account ofa variance. Still, the cause of 
action for which the plaintiff recovers, must be the same which he 
charges against the defendant.(d) 


Appeal Srom St. Louis Court of Common Pleas. 


Hart, for appellants. 


Hupson, contra. 
GAMBLE, J., delivered the opinion of the court.* [* 272] 


The plaintiff, Butcher, sued Death & Teasdale, alleging in his 
petition, that they had sold him a quantity of hams, representing 
them to be sound, and of the best quality, and that he paid the 
bill for the hams, at the stipulated price; that the hams were 
shipped to Cincinnati, and upon being opened and examined, were 
found deficient in quantity about 1800 pounds, and were unsound 
and spoiled: that being obliged to sell them at a sacrifice, he had 
lost, by the deficiency in quantity and by the bad quality of the 
article, $187. The defendants answered separately. Death stated 
that he was a partner of the firm of James F. Death & Co., and that 
the firm sold to the plaintiff the hams in question; that the firm 
did not warrant the quality of the hams, but that they were selec- 
ted from a large quantity belonging to the firm, by the defendant, 
Jas. H. Teasdale, who was not a member of the firm, nor inter- 
ested in the hams, nor in the sale of them to the plaintiff; but 
was a person employed by the plaintiff himself, to select for him 
the hams which Teasdale should judge to be of a good quality. 
The answer states, that the hams, after being selected by Teas- 





(a) Gen’l Stat. of 1865, chap. 165, § 36; Wagner’s Stat., p. 1019. 
(b) Id. chap. 168, §§ 1-3; Wagner’s Stat., p. 1033. 
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dale, were weighed by the city weigher, and amounted to the 
quantity with which the plaintiff was charged, and for which he 
paid. The defendant, Teasdale, in his answer, denied that he 
had any interest in the hams sold to the plaintiff, and stated that 
he was employed by the plaintiff, to examine some hams that the 
plaintiff was about to purchase from Jas. F. Death & Co., and to 
select such as were good, and that he did, at the request of the 
plaintiff, make the selection, and had no further concern in the 
transaction. 

At the trial, it appeared, that at Cincinnati the hams were open- 
ed, and that some of them were injured and spoiled.- The defi- 
ciency in quantity is supposed to be proved by the difference be- 
tween the quantity sold there and the quantity charged to plaintiff 
here. It conclusively appeared, that the defendant, Teasdale, 
was not a partner of Death & Co., and that he was not interested 
in the sale between that firm and the plaintiff, and that he had no 
other part in the transaction than in selecting the hams at the re- 
quest of the plaintiff. 

After the evidence closed, the court instructed the jury : 

1. That all the allegations in the plaintiff’s petition, which are 
not specifically denied, are to be taken as true, unless they have 
expressly denied in their answer, that they have no knowledge nor 
information sufficient to form a belief. 

2. If the jury believe from the evidence, that the plaintiff 

bought of Death or Death & Co., the hams in question, 
[* 273] and that said hams were *bought on the representations 

of said Death or Death & Co., said hams to be of a 
stipulated quantity and quality, and said hams were of inferior 
quality or deficient in quantity, they will find for the plaintiff as 
against the defendant, Death. 

3. If the jury believe from the evidence that the plaintiff bought 
the hams, relying upon the inspection of Teasdale, and that said 
Teasdale did not fairly inspect said hams, and that said hams were 
unsound or of inferior quality to those contracted for, the jury 
will find for the plaintiff as against said Teasdale, one of the de- 
fendants, for the damages sustained by the plaintiff in conse- 
quence of the inferior quality of the hams. 
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4, That if the jury believe from the evidence, that the plaintiff 
agreed to purchase said hams on the judgment of Teasdale, and 
that Teasdale did not inspect the said hams, but failed to do so, 
and that said hams at the said time were unsound, then they 
ought to find for the plaintiff. 

5. The jury, if they believe that the evidence so requires, may 
- find for one defendant and against the other. 

6. If the jury find for the plaintiff, the measure of damages is 
the difference between the amount paid, and the price which should 
have been paid for the hams delivered, estimating the hams deliv- 
ered, at their real value, both as to quantity and quality. 

The court, at the request of the defendants, gave these instruc- 
tions : 

7. If the jury believe from the evidence, that the hams in ques- 
tion, were bought of Death or Death & Co., not relying on the 
representations of Death or Death & Co., but on the inspection of 
Teasdale, and that Teasdale did inspect the hams, then they will 
find for the defendant Death, as far as the quality of the hams 
is concerned. 

8. If the jury believe from the evidence, that the hams in ques- 
tion, were bought of Death or Death & Co., said hams to be taken 
on the inspection of Teasdale, and that Teasdale did inspect them 
honestly and fairly and properly, then the jury will find for the 
defendant, Teasdale. 

9. The defendant Teasdale is liable only for any damage the 
plaintiff may have sustained in consequence of any unfair and 
improper inspection, which the jury may find from the evidence, 
that said Teasdale made. 


10. If the hams were bought, relying not on the representations 
of Death, but on the inspection of Teasdale, and said Teasdale 
did inspect the hams, then Death is liable only for the deficiency 
in quantity, should the jury believe from the evidence that there 
was a deficiency. 


11. If the jury believe from the evidence, that the hams were 
bought, not on the representations of Death, but on the 
inspection of Teasdale *and that the hams were so [* 274] 
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inspected, properly and fairly, then the jury will find for the 
defendants. 

12. If the jury shall believe from the evidence, that the hams 
were purchased on the sole judgment of James H. Teasdale, and 
that said Teasdale practiced deceit in his selection, but that said 
Death had no knowledge or cognizance of said deceit, they will 
find for the defendant, Death. 

18. There is no evidence in this case, to hold the defendant 
Teasdale liable for any deficiency in the quantity of the hams 
sold.” 

The first instruction given-by the court, in substance, directs the 
jury to examine the pleadings of the parties, and determine 
what allegations of the petition are not specifically denied by the 
answers, and then to take such allegations as true, unless they 
find in the answers that the defendants have denied that they have 
sufficient information to form a belief upon the truth of the allega- 
tions. 

The 12th section of the 7th article of the act regulating prac- 
tice, declares, that any material allegation in the plaintiff’s peti- 
tion, not specifically denied in the answer, need not be proved, &e. 
The effect of this section is to declare what is in issue between the 
parties, and what allegations are to be taken as confessed. 
Now although the act is designed to make great and beneficial 
changes in the modes of proceeding in courts of justice, it is not 
thought to be a part of the proposed reform that the jury shall 
determine what issues they are to try, or whether the answer of 
the defendant, to any allegation in the petition, is sufficiently 
specific to put the plaintiff upon the proof of his charge. It is 
now, as it always has been, the duty of the court to tell the jury 
what questions of fact are to be tried, and what facts stand 
admitted by the pleadings.(a) 

The third instruction given to the jury, must have been given 
in mere forgetfulness of the charges in the petition. The petition 
alleges, that Teasdale, jointly with Death, sold the hams to 
Butcher, and they were different in quantity and of unsound quality. 





(a) Steil v. Ackli, post. p. 289. 
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This third instruction tells the jury, that although Teasdale 
may have had no interest in the sale, yet, if the jury find that 
Butcher purchased the hams, relying upon the inspection of Teas- 
dale, and that Teasdale did not fairly inspect them, and that they 
were unsound, or of inferior quality to those contracted for, then 
the jury should find for the plaintiff against Teasdale, for the 
damages sustained in consequence of the inferior quality of the 
hams. A verdict for the plaintiff, on this petition, is a finding 
that Teasdale sold the hams to Butcher ; but in this instruction, 
the jury are required to find for the plaintiff, not upon 
a sale, but upon an unfair *inspection made by Teas- [* 275] 
dale, of another man’s property, sold by such third per- 
son to the plaintiff. The act of 1849, regulating practice, allows 
amendments, even at the trial, in order to conform the petition to 
the proof, and avoid a nonsuit on account of a variance. Still, 
the law remains as before, that the cause of action, for which the 
plaintiff recovers, is to be the same cause of action which he 
charges against the defendant, and which must be stated, either 
in the original or in an amended petition. The instruction, that 
upon this petition a verdict could be rendered against Teasdale, 
for unfairly inspecting the hams sold by Death, could only have 
been given through inadvertence, in the hurry of a jury trial.(a) 

If the plaintiff had amended his petition, so as to charge Teas- 
dale with a failure to perform his engagement to inspect the hams 
of Death, and had claimed damages from him on that account, 
while he claimed damages from Death as the seller, on account 
of a deficiency in weight, and on account of the bad quality of 
the hams, he would probably have encountered some difficulty in 
showing that these two causes of action, on different contracts 
made by different defendants, could be joined in the same 
petition. 

The judgment, with the concurrence of the other Judges, will 
be reversed, and the cause remanded to the court of common pleas 
for further proceedings. 





(a) Irwin v. Chiles, 28 Mo. 576; Callaghan v. McMahan, 33M o. 111 
Jones v. Lqnderman, 39 Mo. 287. 
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Wing, respondent, v. CAMPBELL, appellant. 


15 Mo. 275. 


1. A petition is good which charges an original liability on defendant 
for services rendered a third person. 


Appeal from St. Louis Law Commissioner’s Court. 


Hupson, for appellant. 


[* 276] *BLENNERHASSETT & SHREVE, contra. 


RYLAND, J., delivered the opinion of the court. 


This was a suit in the Law Commissioner’s court upon the 
following account : 
“Sr. Louis, April 10th, 1851. 
THomMAs CAMPBELL, to A. H. Wine, Dr. 
-To-board for Presley from March 23d to April 8th, 
making fourteen days, at one dollar per day - - $14 00 
To dressing and laying out corpse - - - - 5 00 


$19 00” 

The defendant appeared, and filed his demurrer to the petition. 
The demurrer was overruled, and the defendant making no fur- 
ther answer, judgment was rendered for the plaintiff. 

The defendant afterwards moved to set aside this judgment and 
grant a new trial ; which motion was overruled, and the defendant 
brings the case here by appeal. 

We consider that the court below very properly overruled the 
demurrer. The point attempted to be raised in this case is, that 
the account against the defendant was for the debt of a third 
person. The account is for the board of Presley, and for services 

rendered in laying out his corpse. Presley, for aught 
{* 277] that appears, may have been the *defendant’s son or 

servant, and the defendant may have been primarily 
liable for such board and services. 

Let the judgment be affirmed, the other Judges concurring. 
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Givin, respondent, v. Copy, appellant. 
15 Mo. 277. 


1. When no instructions have been given or refused—no action of the 
court complained of, the finding of the jury will not be disturbed. 


Appeal from Law Commissioner’s Court. 
BLENNERHASSETT & SuReEvE, for appellant. 
Morrow & DELAFIELD, contra. 


*RYLAND, J., delivered the opinion of the court. [* 278] 


This was a case in the Law Commissioner’s court. It was tried 
before a jury; the plaintiff offered evidence and closed his case. 
The defendant offered no evidence. No instructions were asked, 
and none were given. : 

The jury found for the plaintiff; the defendant moved for a 
new trial on the following grounds: First, because the verdict was 
against the law ; secondly, because the verdict was against the evi- 
dence and the weight of the evidence ; thirdly, because the verdict 
of the jury should have been for the defendant. 

The case presents the naked question of new trial upon the facts 
in proof. We will not disturb the finding below. The jury is 
the proper tribunal to find facts. Where no instructions have been 
given or refused, no rulings of the court complained of, we again 
repeat our disinclination to interfere in any such cases. The other 
Judges concurring, the judgment below is affirmed. 


THompson, to use of Buckner, respondent, v. St. Lours PERPETUAL 
INSURANCE CoMPANY, appellant. 


15 Mo. 278. 


1. Practice—New Trial— Weight of Evidence.—Where the case involves only 
the consideration of the weight of the evidence, the supreme court will 
not interfere. 
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Appeal from St. Louis Circuit Court. 
GAMBLE & Bates and Kasson, for appellant. 
[* 280] Wricut, contra. 


Scott, J., delivered the opinion of the court. 

All the instructions having been given, which were asked 
by the the appellant, defendant below, and no instructions 
having been given at the instance of the appellee, the plaintiff, the 
case only involves the consideration of the weight of evidence. 

When an instruction hypothetically assumes a fact, and the 
law is declared accordingly, if the jury find against the instruction, 
it cannot be said that the finding is against the law of the instruc- 
tion, as it does not appear but that the fact assumed in the instruc- 
tion was disproved by the evidence. 

There being evidence of a promise by the defendant, to pay 

the damages sustained by the plaintiff, it was a sufficient 
[* 281] warrant for the *jury to draw the inference, that the 

loss was occasioned by one of the perils insured 
against. 

This is one of that class of cases with which the court has so 
repaetedly refused to interfere.(a) 

Judge Ryland concurring, the judgment will be affirmed. 


ScHuLensure & Co., defendants in error v. Cuas. Gipson, plaintiff 
in error. 


15 Mo. 281. 


1. Mechanic's Liens.—The Act of February 24th, 1848, in reference to me- 
chanic’s liens, which was applicable solely to St. Louis county, repealed 
only so much of the general law as was repugnant to its provisions. 





(a) State v. Anderson, 19 Mo. 241; St. Bt. City of Memphis». Matthews, 
28 Mo. 248; Backster v. Hall, id. 593; Jones v. Plummer, 29 Mo. 456; 
McLean ¢. Bragg, 30 Mo. 262; Thompson ». Russell, id. 498 ; Blumenthal 
e. Torrini, 40 Mo. 159 ; Fangman ». Hersey, 43 Mo. 122. 

But the instructions must be entirely unexceptionable : Carroll v. Paul, 
16 Mo. 240. 
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2. Same—Time for Filing by Contractor—Hence, a person furnishing 
material for a building in that county, under a contract with the owner, 
must file his lien within six months from the time his demand accrues.(a) 


Error to St. Louis Circuit Court. 
Gisson, for plaintiff in error. 
LorD, contra. 


*GAMBLE, J., delivered the opinion of the court. [* 284] 


The only question to be determined in this case is, 
whether a person furnishing materials for a building in the county 
of St. Louis, under a contract with the owner, is bound to file his 
lien within six months from the time his demand accrues in order 
to charge the building with a lien. 

There is probably no part of the law, in which more entiation 
exists in consequence of legislation, general and local, than on 
the subject of liens in the county of St. Louis. 

The act of 1835, Revised Code 108, gave liens to those who 
furnished materials or worked upon buildings under contracts 
with the proprietor. This act was general, operating throughout 
the State. It provides that the account which was claimed to be 
a lien, should be filed within six months after the demand accrued. 
It directed the clerk to provide a book and make an 
abstract of the liens, filed, and a *description of pro- [ *185] 
perty charged therewith. The mode of enforcing the 
lien, by an ordinary action or by sczre facias, is provided, and 
the effect of the judgment and the form and effect of the execu- 
tion are substantially prescribed. The time, within which the 
action must be brought upon the lien, is not prescribed, but it is 
provided in the 8th section, that no lien shall binda building fora ~ 
longer period than twelve months after the building is finished, 
unless a suit shall have been brought on it in the manner pre- 
scribed in the act. 





(a) See for General Mechanic’s Lien Law for the whole State, including 
St. Louis county, Gen’] Stat. 1865, chap. 195; Wagner’s Stat. p. 907. 
MO. R. VOL. XV. 12 
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The act of February 16th, 1841, was an act to amend the act 
of 1835, and was likewise general in its operation. By it liens 
were given to sub-contractors for work and labor and for mate- 
rials. Provision was made for notice to be given to the owner of 
the building, by the person performing the work or furnishing the 
materials previous to performing it, or furnishing the materials, 
of his intention to do so and of the probable value thereof, and 
the person wishing to impose the lien, was allowed to settle with 
the contractor and ascertain by such settlement the amount due 
for the work and materials, one copy of which was required to be 
given to the owner of the building ; and when the lien was to be 
imposed a duplicate of the settlement was required to be filed by 
the sub-contractor, within ten days after the demand accrued, with 
the clerk of the circuit court. For the duties of the clerk and the 
mode of the proceeding upon the lien, reference is made to the 
original act of 1835. 


The act of February 24th, 1843, which applies alone to the 
county of St. Louis, opens, in the first section, with declaring 


who shall have liens for work done or materials furnished for 


buildings or other improvements, and extends the liens to persons 
employed by the owner, agent, contractor or sub-contractor. The 
2nd section applies the liens mentioned in the first section, to 
buildings erected upon leased lots, and subjects the interest of 
the lessee to liability for the satisfaction of the liens. The 3rd 
section requires a notice to be given to the owner or his agents, 
by the person wishing to avail himself of the benefits of the pre- 
ceding section, that there is such an amount due thereon, and that 
he intends to hold the building or improvement until the true sum 
due is paid ; a copy of the notice is to be filed with the lien, and 
the section closes with these words, ‘‘but the above limit in regard 
to notice, shall not extend to persons having contracts with the 
owner, owners or agent.”? The 4th section provides, that it shall 
be the duty of every person who may avail himself of the benefits 
of this act, to file with the clerk of the circuit court, within six 
months after notice shall have been given agreeably to section 

third, a just and true account of the demand justly 
[* 286] *due him after all just credits given, which is to be a 
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lien upon such buildings or other improvements, and a 
true description of the property, or so near as to identify the same, 
upon which the lien is intended to apply, with the name of the 
owner or contractor, or both if known, and if not known, then, 
in that event which ever may be known to the person filing the 
lien. The 5th section imposes on the clerk the same duties in 
regard to liens under this act that are required in all the other acts. 
The 6th section gives a preference to liens for work and materials 
over all incumbrances, attaching subsequently to the commence- 
ment of the buildings. The 7th section provides “‘that a person 
wishing to proceed against property charged with a lien by virtue 
of the act, may commence his action before a justice of the peace 
when the amount does not exceed ninety dollars, and when judg- 
ment is obtained against the owner, agent, contractor, or sub- 
contractor as the case may be, a transcript may be filed in the 
office of the clerk of the circuit court, who shall thereupon issue 
execution as in ordinary cases, and the sheriff shall immediately 
proceed to sell the same as other property on executions is sold.” 
The 8th section provides that in all cases, when the demand shall 
exceed ninety dollars, the action shall be brought in the circuit 
court. The 9th section requires that all actions under this act 
shall be brought within ninety days after filing the lien. The 
10th section, like the 8th section of the Act of 1835, provides, 
that ‘‘no lien shall bind a building for more than twelve months 
after the building is completed ; unless a suit shall have been 
brought in the manner provided in this act.”” The 14th section 
repeals “‘all acts or parts of acts contrary to or inconsistent with 
the provisions of this act.” 

It has been thought best to state the substance of this act in its 
material provisions in order that there may be an accurate idea of 
what the law is in the county of St. Louis in relation to liens, by 
ascertaining how much of the general law remained in force after 
the passage of this special act. This special act still continues in 
force within the county of St. Louis, as it and other special laws, 
operating in St. Louis county, were expressly continued at the 
revision of 1845. 

In the first place it is to be remarked, that by the general tenor 
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of its provisions and by the limited repeal in the 14th section, this 
act was not designed to be a complete and full act of legislation 
covering the whole ground of mechanics’ liens within the county. 
It is apparent that much of the system is designed to be left to the 
general laws: as an instance of this, it provides, that actions 
for sums over ninety dollars are to be brought in the circuit 
court, but it does not provide for rendering the act effectual 

in the enforcement of the lien. The general 
[* 287] *law authorzed a general judgment to be rendered 

in such action, and that execution should issue ‘‘ against 
such proportionable part of the property charged with the lien as 
the plaintiffs demand bears to the whole amount of the liens that 
are charged upon said property under the act, which proportiona- 
ble part shall be decided by the court, and also against other pro- 
perty of the defendant.” This provision enforced the lien, and it 
cannot be supposed that the special act was designed to leave per- 
sons, having liens in St. Louis county, without the means of en- 
forcing them. The general law must be held still to regulate the 
remedy and in fact continues in full force in the county in all its 
provisions not inconsistent with the special law. 


The provisions in the third section in requiring a notice to the 
owner of the property or his agents, that a certain sum is due to 
the person who has worked on, or furnished materials for the 
building, and that he intends to hold the building or improvement 
until the sum is paid, would seem by its own terms, to be applica- 
ble only to sub-contractors, and not to the person with whom the 
owner has dealt in relation to the erection of the building ; for as 
the dealing between the owner and contractor are as much known 
to one party as to the other, no notice as between them is neces- 
sary, either of the amount due or of an intention to claim a lien. 
But the last clause of this section expressly declares, that the limit 
as to notice shall not extend to persons contracting with the 
owner. This language does not imply that there is some notice 
required between contractor and owner, with a different limitation 
of time from that fixed in this section, which is thirty days after 
the indebtedness accrued or completion of the building, but 
excludes the idea that notice within any given time is required 
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between such parties. This section then in its operation is confined 
to sub-contractors. As the 4th sec., which directs the acts to be 
done in order to impose the lien upon the land, requires the demand 
to be filed within six months after giving the notice, according to 
the third section, as it requires that in addition to the descrip- 
tion of the property to be charged with the lien, the person filing 
the demand shall state the ‘‘name of the owner or contractor or 
both if known,” it can apply only to sub-contractors. This fourth 
section is the most important part of the act, in showing the class 
of liens which the act was designed to enforce ; for it comprehends 
in its directions all that is required to be done in placing the de- 
mand upon record in order to charge the property, and these 
directions are inapplicable to a demand asserted under a contract 
directly with the owner of the property. 

There are some subsequent provisions in the act, in which the 
language is general, and which may be held to be alter- 
ations of the general *law; such as the 6th section [* 288] 
which givas a preference to the lien for work and mate- 
rials over all incumbrances, subsequent to the commencement of 
the building. These subsequent clauses do not touch the questions 
arising in this case. 

This act leaves the person who performs work or furnishes mate- 
rials under a contract with the owner, to pursue the general law in 
imposing the lien upon the property. We have seen that all the 
directions of this act apply to other persons than the contractor, 
and consequently the gerieral law is in no sense inconsistent with 
this act, when it is left to prescribe the course to be pursued by 
contractors. 

Again, although this special act was continued in force at the 
revision of 1845, any change in the general law, made at the time 
of that revision, would be operative in the county of St. Louis if 
not repugnant to or inconsistent with the special act, so that the 
law regulating the liens, for work done and materials furnished 
for buildings in the city and county of St. Louis, is to be found 
in the special act and the revised law of 1845; the special act 
being the one to be enforced whenever they are inconsistent. Tak- 
ing the general law then, as the rule governing the proceedings 
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required to impose a lien for work done or materials furnished 
under a contract with the owner, we find that the person who fur- 
nishes materials and intends to hold the property chargeable for 
the demand, must file a just and true account of the amount due 
him ‘‘ within six months after the materials shall have been fur- 
nished:””? Rey. Code 733, section 2.(a) 

In the present case, the last item of the account for the mate- 
rials furnished, was on the 4th of January, 1850. The demand 
was not filed until the 29th of August, 1850, being more than six 
months after the furnishing of the materials and the accruing of 
the plaintiff’s demand. This was too late in order to make the 
demand a lien upon the property. 

The judgment of the circuit court was rendered against the de- 
fendant, Boecker, as the person indebted to the plaintiffs. The 
defendant, Gibson, claiming the property under Boecker voluntar- 
ily appearing and waiving ascire facias, the case was submitted upon 
an agreed state of facts between him and the plaintiffs. The ques- 
tion of law arising upon the agreed facts, was, whether the demand 
was a lien upon the property. The court gave judgment for the 
plaintiffs and awarded execution against one-fifth of the property. 
The judgment against the property and the award of execution 
are reversed; the other Judges concurring. 


JoHN STEIL, respondent, v. JOHN AcKLI, appellant. 
15 Mo. 289. 


1. It is the duty of the court to tell the jury what facts are admitted by 
the pleadings. Butcher v. Death & Teasdale: Ante. p. 271. 


ppeal from St. Louis Circuit Court. 


[* 292] *Gurpson, for respondent. 


GAMBLE, J., delivered the opinion of the court. 


In this case the judgment must be reversed, and the only ground 





(a) Clark 7. Brown, 25 Mo. 562; Wibbing v. Powers, id. 599. 
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upon which it is reversed is the giving of the sixth instruction, in 
these words: ‘* All averments in the petition, not denied in the 
answer, are to be taken as admitted, but every averment in the 
petition which is denied is not evidence, nor is the denial of the 
averment in the answer evidence, but all averments when denied 
and the denials also, are to be supported by proofs or disregarded 
by the jury.” 

It has already been decided, at this term, in the case of Butcher 
v. Death & Teasdale, that it is the duty of the court to tell the jury 
what facts, stated in the petition, are to be taken as admitted, 
because the defendant has failed to deny them ; and that it is 
error for the court to leave to the jury the task of sifting the 
pleadings to find what facts are stated on one side and specifically 
denied~on the other, so as to make an issue which they are to 
determine by the evidence. 

The judgment will be reversed and the cause re- [* 293] 
manded for further proceedings, the other Judges con- 
curring. 


THE Stave oF Missouri to the use of Taylor, plaintiff in error, 
v. COLLIER, defendant in error. 


15 Mo. 293. 


1. Evidence—Burden of Proof.—In an action against an administrator de 
bonis non, the burden of proof is upon the plaintiff, to show the amount 
of assets that went into his hands, and a failure to account for them. 


Error to St. Louis Court of Common Pleas. 


Cops, for plaintiff in error. 


*Dick, contra. [* 294] 


Scort, J., delivered the opinion of the court. 

This was an action on an administration bond against Collier, 
as security for P. H. Engle, administrator of Jas. Taylor deceased. 
The breaches assigned were, the non-payment of a distributive 
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share of the estate of Martha Taylor, one of the distributees of 
said estate ; a failure to account for $1,000, due on a bond given 
to the deceased by Kimwell & Clodfelter, and placed in the hands 
of an attorney for collection ; a mistake of one hundred dollars in 
making his annual settlements, and divers other palpable breaches. 
On issue joined, the plaintiff submitted to a nonsuit after the refusal 
of the instructions asked by him, and one given at the instance of 
the defendant. The plaintiff, having unsuccessfully moved to set 
aside the nonsuit, has brought the case to this court. 
The instructions asked by the plaintiff are substantially as fol- 
lows, and grow out of the breaches assigned in the declaration. 
The first is, that if the administrator neglected to pay 
[* 295] a sum, ordered by the *court to be paid to Martha 
Taylor, for whose use the suit was brought, the jury will 
find for the plaintiff. That the burden of proof of the pay- 
ment is on the plaintiff; that if the administrator received a thou- 
sand dollars on Kimwell & Clodfelter’s bond, which he failed to 
account for, they will find for the plaintiff; that if there is the 
sum of $100 improperly credited, by mistake, to the administra- 


tor in his settlements, the jury will find for the plaintiff. The 
last instruction is not mentioned, as it grows out of a breach not 
properly assigned; on which, consequently, there could be no 
recovery. At the instance of the defendant, the court instructed 
the jury that on the evidence there could be no recovery by the 
plaintiff. 


The annual settlements of Engle as administrator and an 
additional inventory of the estate of the deceased, filed by a former 
administrator, were given in evidence, and his bond, letters of 
administration and his affidavit, stating who were the heirs and 
distributees of the deceased. There was no evidence that Kimwell 
& Clodfelter’s bond was ever in the possession of Engle. It is 
mentioned in the former administrator’s additional inventory, and 
from a memorandum thereon endorsed it appears that it was placed 
in the hands of the attorney by the deceased, James Taylor. The 
record of Engle’s settlements shows that the amount with which 
he was charged consisted of uncollected debts, $3,327.60, and by 
a memorandum on his last settlement it appears how much he 
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received on Kimwell & Clodfelter’s bond, which was a thousand 
dollars less than the amount due on them, according to the addi- 
tional inventory of the former administrator. 

As to the distributive share of $625 ordered to be paid to Martha 
Taylor, the non-payment of which is assigned as one of the 
breaches of the condition of the bond, it may be observed that the 
record offered in evidence by the plaintiff shows that all the moneys 
ordered to be distributed amongst the heirs of James Taylor were 
paid to their attorney in fact, and his receipt therefor filed amongst 
the papers of the administration. 

Kimwell & Clodfelter’s bond being placed in the hands of the 

attorney by Taylor himself, it does not appear how that matter 
stood at the time Engle took out letters of administration. 
Whether payments had been previously made, is not shown. The 
documents offered in evidence by the plaintiff, prove that he 
acknowledged the receipt of a sum a thousand dollars less than 
was due, according to the additional inventory. For the sum 
received, Engle accounted. If there was more due on the bond 
than was. received, or if more was received than was 
*accounted for, the burden of proof was on the plaintiff. [* 296] 
She impeaches the settlement, and must show the error 
or mistake. 
_ As to the error of $100 in the addition, which caused an in- 
crease of Engle’s credits of that amount, the plaintiff cannot com- 
plain, as it appears by the last settlement that the estate is indebted 
to her in the sum of $150. 

The question as to the propriety of this mode of procedure, is 
not determined, as the cause has been heard on the merits and 
decided against the plaintiff. 

The other Judges concurring, the judgment will be affirmed. 
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Hueues, plaintiff in error, v. McAuister & Co., defendants in 
error. 


15 Mo. 296. 
1. Notes—Innocent Owner—One, who, acting with ordinary prudence, has 


innocently acquired a right to certain notes through the negligence of 
him who has the prior title, will hold them against such prior owner, 


Error to St. Louis Court of Common Pleas. 


GLOVER & CAMPBELL, for appellants. 


[*302]  *FIELD, contra. - 


Scort, J., delivered the opinion of the court. 


We are satisfied from the evidence preserved in the record, that 
McAlister & Co. had an equitable right to the proceeds of the 
judgment which are now in controversy. That right existed prior 
to the assignment made to Hughes, and must be enforced, unless 
McAlister & Co. themselves, or by their attorney, have manifested 
such negligence and inattention to the interests of others, as will 
induce a court to postpone their priority to the rights of those 
subsequently acquired. One having a right to property, like that 
now the subject of dispute, must act with that degree of caution, 
in making known his claim, as will prevent others, in ignorance 
of their rights, from innocently making advances upon the faith 
of it. If by his negligence, men, acting with ordinary prudence, 
have, in good faith, obtained a right to the property, he cannot 
complaiu if he should be postponed to them. McAlister & Co. 
had in their possession the notes on which the judgment was ob- 
tained ; they might have sued on them in their own names; they 
suffered them to pass out of their hands, their names as the last 
endorsers to be erased ; suit to be brought in the name of Ball; 
hey become sureties in the attachment bond in which it is 
recited, that the suit was about to be brought in the name of Ball, 
without any intimation that it was for their benefit. The attorney, 

who brought the suit, is so informed as to their rights, 


[*303] *that he told one of the parties, that there had been no 
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assignment since the suit was brought; that he thought, 
at the instiution of the suit, the notes were Ball’s, and under 
these impressions, actually drew the assignments which have given 
rise to this controversy. This chain of circumstances shows such 
a degree of negligence, on the part of McAlister & Co., as must 
postpone their claims to those of the innocent assignees who have 
advanced their money to Ball on the faith of this paper. That 
Ball has acted faithlessly towards McAlister & Co. cannot avail 
them. Others should not be visited with the consequences of 
their misplaced confidence. When one has a claim to promissory 
notes, payable to another, whose claim is evidenced by possession 
alone, he cannot, with safety part with that possession, without 
attaching to the instruments, in some way, notice of his rights. 
If he does, he cannot deem it a hardship if his claim is postponed 
to a subsequent bona fide assignee. The course of the assignees 
is marked with that degree of caution which characterizes the con- 
duct of prudent men in the transaction of business. Seeing the 
suit on the notes in the name of Ball, they are unwilling to deal 
with him on the faith of that circumstance alone, but go to the 
attorney who instituted the suit, and from him obtained such 
information as satisfies them of Ball’s right to the notes; they 
then close the bargain, and have the assignments drawn by the very 
attorney himself, who brought the suit. The other Judges con- 
curring, the judgment will be reversed, and the money in the hands 
of the sheriff will be distributed among the assignees, according 
to their rights as appears from the record, and ‘in order specified 
in the assignment to Heiskell & Co. 


BANK oF Missourt, appellant, v. Jas. M. Franciscus, respondent. 


15 Mo. 303. 


1. Trespass.—If a judgment was valid at the time it was rendered, and 
proceedings have been taken under it, and it is afterwards set aside, 
the avoidance does not, by relation, affect the proceedings, and make 
those who instituted them trespassers ab initio. 


2. Discharge in Bankruptey—A bankrupt sued for a debt contracted before 
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his bankruptcy, must plead his certificate of discharge in bar of the 
a ction.(a) 


Appeal from St. Louis Circuit Court. 
Poik, for appellant. 


LorD, contra. 


.[* 808]  *Scorrt, J., delivered the opinion of the court. 


This action is evidently founded upon a misconception of a prin- 
ciple of law. That principle is thus stated in 7 Comyn’s Dig. 
499: ‘If a man has color of an authority, and afterwards it is 
vacated and declared to be null, he will be a trespasser ab initio ; 
as if a man obtained judgment irregularly, and afterwards takes 
out execution, the party (though not the officer) will be a tres- 
passer if the judgment be vacated.” It may be remarked, that 
the term ‘‘irregular,” as used in the old books, is synonymous 
with the word void. Parsons v. Loyd, 3 Wel. 341. The principle, 
as stated, is not controverted, and is abundantly sustained by the 
references. If we are not mistaken, the rule will be found appli- 
cable to those cases only, in which the cause for vacating the judg- 
ment exists at.the time of its rendition. Certainly there is noth- 
ing in the cases cited, and they have all been examined, which will 
warrant the inference, that if a judgment is valid at the date of 
its rendition, and proceedings have been taken under it, and it 
should be afterwards set aside, that avoidance by relation will 
affect those proceedings. We do not conceive that a judgment, 
once regular, can be vacated ; it may be satisfied or extinguished, 
but we cannot see the end to be obtained by its vacation. If, 
‘through inadvertence, an order should be made, vacating such a 
judgment, on no principle can that act have any retrospective 
effect. It will not be maintained, that a judgment against a bank- 
rupt, merely because he is such, is even erroneous, much less void. 
If a bankrupt has obtained his discharge and certificate, and is 
sued for a debt contracted before his bankruptcy, and he fails to 





(a) See Reed v. Vaughan, ante. p. 137. 
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plead his discharge in bar, the judgment obtained against him, 
under such circumstances, will be as valid as any ever pronounced 
in a court of record. This court, in an opinion which was amply 
sustained by authority assented to the doctrine, that an action of 
trespass cannot be maintained “against a sheriff for arresting the 
body of a certificated bankrupt.(a) The only reason for inter- 
fering with the judgment and the proceedings thereon, in which 
this action originated, was, because the plaintiff, Franciscus, had 
not obtained his certificate atthe date of the judgment. He had 
instituted proceeding to obtain the benefit of the ‘bankrupt act, 
and it was held, that the decree in bankruptcy related back to the 
time of filing his petition, protecting his after acquired property. 
A debt due by a benkrupt, contracted before his bankruptcy, is 
like any other debt against which he has a valid defense. If sued 
for it, and he fails to plead his certificate, he is in the same situa- 
tion as all others who have neglected to plead their defense 
to an action prosecuted against them. *That he had [* 309] 
not obtained his discharge, so that it might have been 
pleaded in bar, during the pendency of the suit, does not affect the 
validity of the judgment. When the judgment was rendered, it 
was not known that the certificate would ever be obtained, and if 
obtained that it might be avoided for fraud, or by showing that 
the debt was of a character that could not be discharged by the 
bankrupt act. In such a state of things, a court of equity, or the 
court in which the judgment was rendered, would stay the pro- 
ceedings,(6) but surely would never vacate the judgment until the 
creditor had been afforded an opportunity of contesting the validity 
of the discharge; and if, through inadvertence, such an order 
should be made, it could have no retrospective effect.(c) 

The demurrer to the replication should have been sustained. 
The other Judges concurring, the judgment will be reversed. 





(a) State ». Hamilton, 9 Mo. 794. 
(0) Bankrupt Act of March 2d, 1867, § 34. 
(c) Young v. Bircher, 31 Mo. 136. 
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Bates & WIsE v. THE Bank or Missouri. 
15 Mo. 309. 


Deed—Description—Parol Evidence—However vague the description ina 
sheriff's deed of land sold under execution, parol evidence is admissible 
to identify the premises, and show that in the community where the 
sale took place, they are known by the description given. Such evi- 
dence does not fall within the rule which rejects oral testimony in ex- 
planation of a patent ambiguity. 


Error to Hannibal Court of Common Pleas. 


Piatt & Reep and E. Barss, for plaintiffs in error. 
[* 311] *Drypen, Guover & CAMPBELL, contra. 


Scott, J., delivered the opinion of the court. 


This was an action in the nature of an ejectment, begun by the 
respondent in the Marion circuit court, which was afterwards taken 
by a change of venue to the Hannibal court of common pleas, in 
consequence of the judge of the circuit court having been counsel 
in the cause. The respondent recovered judgment, upon which 
the proceedings were brought to this court by the appellants. 

The appellants claimed the premises under a sheriff’s deed to 
Bates, which described them as “‘all the right, title, interest and 
claim of William Muldrow, William Wright, John McKee and 
Uriel Wright in and to thirty-five acres and seventy-five hundredths 
acres of land, being a New Madrid claim, No. 2,592, part of the 
southwest quarter of section 25, township 58, range 6 west.”” The 
execution under which the sheriff’s deed was made, was directed 
against Wm. Wright and the other parties above named. The issue 
in the cause was submitted to the court fortrial. After reading the 
deed on which they relied in defense, the appellants offered oral 
evidence identifying the land therein mentioned and tending to 
show that the premises conveyed were known by the description 

given them. This evidence was rejected. The court, 
[* 312] *at the instance of the respondent, in substance declared | 
the law to be, that the deed offered in defense of the 
action was inoperative and void; that the deed to Bates conveyed 
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no title, and that parol evidence to explain a patent ambiguity 
in the deed was inadmissible. 

This court has repeatedly held, that however vague a description 
of the land sold under execution a sheriffs deed might contain, 
yet parol evidence is admissible to identify the premises and show 
that in the community in which the sale takes place they are known 
by the description given. The object of a description is to pre- 
vent imposition and a sacrifice of the property. If the subject of 
the sale is described so as to prevent these consequences, the law 
is satisfied: Hart v. Rector, 7 Mo. Rep. 531; Landis v. Perkins, 
12 Mo. Rep. 288. 

Parol evidence whose aim is to identify the premises conveyed 
by a deed, or to ascertain a subject matter to satisfy the descrip- 
tion, does not fall within the rule which rejects oral testimony in 
explanation of a patent ambiguity. Greenleaf says that if, in the 
conveyance of an estate, it is designated as Blackacre, parol evi- 
dence must be admitted to show what field is known by that name. 
Upon the same principle, where there is a devise of an estate pur- 
chased of A, or a farm in the occupation of B, it must be shown 
by extrinsic evidence what estate it was that was purchased of A, 
or what farm was in the occupation of B, before it can be known 
what is devised. So, if a contract in writing is made for extend- 
ing the time of payment of “certain notes” held by one party 
against the other, parol evidence is admissible to show what notes 
were so held and intended.(a) 

The other Judges concurring, the judgment will be reversed, 
and the cause remanded. 


OvERTON, adm’x of Overton, dec’d, plaintiff in error, »v. McFar- 
LAND, adm’r of McFarland, dec’d, defendant in error. 


15 Mo. 312. 


Administration— Circuit Court— Control over County Court.—The sixth sec- 
tion of the act establishing courts, Revised Code, 330, giving to the 





(2) Same case, 17 Mo. 583; Hardy v. Matthews, 88 Mo. 121; Webster 
2. Blount, 39 Mo. 500. 
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circuit courts, “a general control over executors, administrators, guar- 
dians, &c., to be exercised according to the rules,.usages, and practice 
of courts of equity,” (a) is not to be so construed as to absorb the pow- 
ers conferred by the 13th section of the same act upon the county 
courts. While an administration is pending in the county court, the 
circuit court has no power to compel the administrator to inventory 
property charged to belong to the estate.(d) 


[* 313] *Error to New Madrid Circuit Court. 


Cook, for plaintiff in error. 


GLOVER, contra. 


GAMBLE, J., delivered the opinion of the court. 


The plaintiff in error filed a petition in the circuit court of New 
Madrid, alleging that her intestate, Benjamin P. Overton, in his 
life time, recovered a judgment in the circuit court of New Mad- 
rid against Elias G. McFarland, the intestate of the defendant in 
error ; that the defendant James A. McFarland, administered upon 
the"estate of Elias and returned an inventory of the effects of his 
intestate, amounting only to the sum of $88.50, although the 
administrator then had in his own hands several slaves and other 
personal property belonging to his intestate’s estate, worth more 
than $2,000, a part of which he had subsequently sold. The peti- 
tion prays that an order may be made requiring the defendant to 
inventory and account for so much of said property as remained 
in his hands, as assets of his intestate and that he account ! for 
the proceeds of such part as he had sold, and that he be enjoined 
from selling any more. 

An amendment was made to the petition or rather an addition 
to its prayer, in which the petition prays that the defendant 
may be required to discover the title under which he claims the 
property and refuses to return it in his inventory, and that if he 
claims it as his own property, that he discover and set forth the 
consideration given by him on the purchase thereof—that he set 





(a) Gen’l Stat. of 1865, chap. 136, § 2; Wagner’s Stat. p. 431. 
(6) Id. chap. 137, § 7; Wagner’s Stat. p. 440. 
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forth whether he was not indebted to his intestate, and generally, 
that he discover all the assets of his intestate. 

*A demurrer was filed to the petition, and thedefend- [* 314] 
ant assigned for cause, that the circuit court had no 
jurisdiction of the subject matter of the action, The demurrer 
was sustained and the petition dismissed, and the cause comes ~ 
before this court to determine the question of the jurisdiction of 
the circuit court. 

It is to be inferred from the petition, that the administration 
upon McFarland’s estate, is still an open unsettled administration, 
as the petitioner seeks to have property inventoried by the admin- 
istrator as property of the estate and accounted for as such. He 
does not ask that this shall be done in the circuit court but invokes 
the aid of the circuit court in order that it may be done in the 
county court. 

If the power here claimed for the circuit court, will, in any 
degree, interfere with the exclusive original jurisdiction, expressly 
conferred by the legislature upon the county courts, it cannot be 
exercised. Although the sixth subdivision of the sixth section of 
the the act establishing courts, Revised Code 330, gives to the 
circuit courts ‘‘a general control over executors, administrators, 
guardians, &c., which is to be exercised according to the rules, 
usages and practice of courts of equity,” yet this control is not to 
be so employed at to absorb the powers conferred by the thirteenth 
section of the same act upon the county courts. 

In Erwin v. Henry, 5 Mo. R., 469, it was held that the fifteenth 
section of the act of 1835 did not confer upon the county courts 
exclusive jurisdiction of a proceeding against an administration 
for waste of the intestate’s estate, and that a court of equity had 
concurrent jurisdiction with the county court, in all the subjects 
specified in that section except the first. 

In Miller ». Woodward & Thornton, 8 Mo. 169, so much of the 
decision in Erwin v. Henry, as maintained the jurisdiction of a 
court of equity in the matters specified in the clauses of the sec- 
tion giving jurisdiction to the county courts, was overruled. It 
was there held that all the clauses of the section, except the sev- 
enth (which relates to the allowance of demands against the 

MO. R. VOL. XV. 13 -* 
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estate), were exclusive and that the general control over execu- 
tors, administrators, guardians, &c., conferred upon the circuit 
court, by the sixth clause of the eighth section of the act, was not 
to be understood as interfering with the grant of exclusive orig- 
inal jurisdiction, made to the county courts. The case of Clark 
and wife v. Henry’s adm’r, 9 Mo. R., 340, which is the same case 
in which the first decision was made, asserts the jurisdiction of a court 
of equity, to determine a case of alleged waste and mismanagement 
of an estate after it had been finally settled in the county court, 
and when of course the jurisdiction of that court had been 
exhausted. 
[*315] The powers conferred upon the county courts, by the 
fifteenth section of the act of 1835, establishing courts 
of justice, are continued in those courts by the thirteenth, four- 
teenth and fifteenth sections of the corresponding act in the revi- 
sion of 1844: Revised Code, 331. The phraseology of the two 
acts is the same in all that concerns the present question. 

There is nothing in any decision that has been made, that will 
warrant the interference of a court of equity in a case like the 
present. Here the administration (as must be intended from the 
petition ) is still in progress before the county court, and that court 
is competent to hear and determine the controversy respecting the 
duty of the administration in relation to the property mentioned 
in the petition, and has exclusive original jurisdiction of such 
question. The petition seeks the interference of the circuit court 
to try the right to the property, and if found to belong to the 
estate of the intestate, then to compel the administrator to return 
it in his inventory, and administer it as assets of the estate. The 
circuit court has no such power.(a) 

The judgment of the circuit court, in sustaining the demurrer 
of defendant and dismissing the petition was correct, and is 
affirmed. 





(a) Powers ». Blakey, 16 Mo. 487. 
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FinE, respondent, v. RoGERs, appellant. 


15 Mo. 315. 


1. Instructions—Error.—The correctness of the action of the court below, 
in giving or refusing instructions, will be examined, though not made 
a ground of error in a motion for a new trial. 


2. Contract— Rescission.—The rescission of a contract may be proved by the 
acts and declarations of the parties, though no distinct proposition to 
rescind made by either party can be shown. 


Appeal from St. Louis Court of Common Pleas. 
SpaLpine & SHEPLEY, for appellants. 
Topp & Krum, contra. 


*GAMBLE, J., delivered the opinion of the court. [* 819] 


Before proceeding to examine the instructions in this 
case, it is necessary to dispose of a preliminary question. 

The point is made that because the giving and refusing instruc- 
tions was not made a ground for the motion for a new trial, this 
court in accordance with former decisions, will not examine into 
the correctness of the action of the court below, either in giving 
the instructions asked by the plaintiff or in refusing that asked by 
the defendant. 

It has been the practice of this court, to regard errors of the 
circuit courts in the decisions made during the progress of a trial 
as waived by the party against whom the error was committed, 
unless there was a motion for a new trial made, and the error of 
the court upon the specific point assigned as a reason for the 
motion. But the law has been thrown into some confusion by the 
statute to reform pleadings and practice in courts of justice. In 
the last clause of the 3rd section of the 11th article of that act, 
there is an enumeration of cases in which the courts of original 
jurisdiction are required to grant new trials. The cases are sur- 
prise, misdirection by the court, mistake by the jury, the verdict 
being contrary to instructions, fraud or deceit practiced upon 
either party, or mistake or perjury of a witness. It is commanded, 
that if the court shall be satisfied that an improper verdict has 
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been occasioned by either of these causes, and that the party has 
a just cause of action, or defense, a new trial shall be granted, 
and if necessary the pleadings shall be amended. 


It cannot have been the intention of the legislature by this. 
enumeration of causes for which a new trial may be granted, to 
exclude other causes as the ground for the exercise of this power. 
It cannot have been intended that the circuit courts should no longer 
have power to grant new trials on account of the improper admis- 
sion or rejection of evidence, or when the verdict found under the 
influence of passion or prejudice is contrary to evidence, or when 
the damages are excessive, or when the jury have been guilty of 
misbehavior, or when there is newly discovered evidence, that 
would have materially affected the verdict. It is not to be believed 
that there was any design to limit the necessary control of courts 

over the verdicts of juries, nor is there any necessity 
[* 320] *for so constructing this part of the statute as to produce 

that effect. To give it any force, however, it must be 
taken to have given additional emphasis to the obligation of the 
courts, to grant new trials in the enumerated cases. There is no 
direction as to the mode in which an application for the new trial 
is to be made, and if this is to be in accordance with the former 
statute, still the rules that would formerly have governed the court 
are not the same that are to be applied under this act, for new 
trials are to be granted under its direction even where the case 
made in the pleadings is not sustained by evidence, and where it 
will be necessary to amend the pleadings after the new trial is 
granted, in order to sustain the action or defense.(a) 


It is to be observed, that many of the grounds specified in this 
clause of the act are common, familiar reasons for new trials, and 
others, if not entirely new, are of exceedingly rare occurrence. 
An application for a new trial on the ground that a particular 
witness had committed perjury at the trial, would present a ques- 
tion of great delicacy to the court before which the trial took place, 
when not only the evidence contradicting the witness, but his 
manner and all circumstances calculated to discredit it or to sus- 





(a) Leahy v. Dugdale, 41 Mo. 517. 
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tain his testimony were known to the court. If such questions 
were brought before this court, where nothing can appear but the 
inconsistencies in the testimony given by the witness and the con- 
tradiction of his testimeny by other evidence, as the whole mat- 
ter would be spread on a bill of exceptions drawn by the counsel 
of one of the parties, there would be the greatest danger of doing 
injustice to the parties and to the character of the witness impli- 
cated. 

It may be assumed to be the pervading spirit of the code to 
decide cases upon all questions of law and fact, without any 
adherence to forms. The 6th section of the 19th article, allows 
bills of exception to be taken to all opinions of the circuit courts 
in the progress of trials as heretofore. The exceptions thus taken 
are intended to bring these’ opinions and decisions before the court 
for revision, and we think it is most consistent with the design of 
the legislature to give the parties the benefit of such review with- 
out requiring any motion for a new trial to be made.(a@) The 
propriety of this change of practice is the stronger, from the fact, 
that the court impressed with a sense of the danger of the rights 
of parties in the exercise of such jurisdiction, has declined con- 
sidering motions for new trials when they rest upon the question 
of the verdict’s being against evidence, or the weight of evi- 
dence.(b) 

Proceeding then to the consideration of the instructions in this 
case, it is the opinion of the court that the third instruction taken 
by itself was calculated to mislead the jury. 

*That a parol contract may be rescinded by the parties [* 321] 
while executory, without a formal release, is a familiar 
principle of law ; and that such rescission may be inferred from the 
acts of the parties, is equally clear. Very slight circumstances will 
be sufficient to show the assent of a party when it is obviously for 
his interest that the contract should be terminated ; as in the pres- 
ent case, when the steamboat on which the plaintiff was engaged, 
was withdrawn from business and laid up,the crew paid off and dis- 





(a) Wagner v. Jacoby, 26 Mo. 530; Prince v. Cole, 28 Mo. 486; Gray ». 
Heslep, 33 Mo. 238. But see State v. Marshall, 36 Mo. 400. 
See references to Thompson. St. Louis, &c., Ins. Co., ante. p. 278 . 
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charged, and the contract with the plaintiff entitled him to the same 
compensation, whether the boat was running ornot. In such case 
an offer, on his part, to rescind, and his subsequent acts, only jus- 
tifiable on the ground that a rescission had taken place, would well 
authorize a jury to find such rescission. 

By the third instruction the attention of the jury would natur- 
ally be directed to the conversation between. Fine and the witness 
Maline, and when they were told, that in order to make a relinquish- 
ment of the contract valid, it must be proved by the defendant 
that it was made to a person competent to assent to it, and 
that such person did assent to it and accept it, or that the 
plaintiff refused to act under the contract, they would infer 
that if Maline had no power to make the agreement to rescind, 
then there was no rescission. 

This instruction thus understood, would have led the minds of 
the jury away from the consideration of the acts of the plaintiff in 
going on board the Monroe and acting as her pilot, from which, 
connected with his declarations, the jury might have well believed 
that the contract was rescinded. Because the instruction might 
have made such impression on the mind of the jury, it has endan- 
gered the judgment in the case, but onaclose examination of the 
fifth instruction, we think the error of the third is cured as it 
states the facts that would prevent a recovery by the plaintiff. 

The fifth instruction informs the jury, that if the plaintiff 
agreed to rescind and acted on that agreement with the assent 
and acquiescence of the defendant, there can be no recovery for 
services subsequently offered to be rendered. This instruction 
gives proper force to the acts of the plaintiff, and being under- 
stood by the jury would present the question of fact to be tried by 
them fairly for their consideration. 

It is undoubtedly true that the rescission of a contract may be 
properly found, although no distinct proposition to rescind made 
by either party, can be shown. Their acts and declarations 
may establish the fact as satisfactorily as the most distinct evi- 
dence. 

The refusal of the defendant’s instruction did not prejudice him, 
Although it applied the principles of law, expressed in 
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the fifth instruction *given for the plaintiff, to the facts [* 322] 
in evidence, and was therefore preferable in form, yet 
it did not differ in the principles of law it contained from the fifth 
instruction. 

The ‘judgment will be affirmed, the other Judges concurring. 


Mosety & Wire to use of Beach & Eddy, appellants, ». Hunrsr, 
respondent. 


15 Mo. 322. 


1. Statutory Covenants—Damages.—For the breach of the statutory cove 
nants, the recovery can only be for nominal damages, unless there has 
been an eviction. 10 Mo. Rep. 467; 12 id. 344. 


2. Breach of Covenant—Evidence—Damages—In an action for a breach of 
covenant, against incumbrances, it is competent for the plaintiff to 
show that an incumbrance, which existed when the covenant was made, 
has ripened into an adverse and superior title, and that there has been 
an eviction made under it since the institution of the suit. 


Appeal from St. Louis Court of Common Pleas. 


Topp & Krum, for appellants. 


*Hupson, contra. [* 328] 


GAMBLE, J., delivered the opinion of the court. 


The words ‘‘ grant, bargain and sell,” when used in a deed 
made in Illinois to convey land in that State, are to be held to 
contain express covenants ‘‘ that the grantor is seized of an inde- 
feasible estate in fee simple, free from incumbrances done or suf- 
fered by the grantor, as also for quiet enjoyment against the 
grantor, his heirs and assigns.” Such is the effect of their 
statute. 

In this case, breaches are assigned of each clause of the first 
covenant, by alleging that Hunter was not seized of an indefeasi- 
ble estate in fee simple, and that the land, at the date of the deed, 
was subject to the incumbrance of an attachment previously levied 
upon it as the property of Hunter. 
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To sutain the first breach, the plaintiff gave in evidence certain 
documents to prove outstanding titles under the revenue laws of 
Illinois, at the time the deed by Hunter was made. The proceed- 
ings under the revenue laws of that State resulted in two deeds 

made by auditors of the State; one to Benjamin Mills, 
[*329] the other to R. H. Peebles. These *deeds, as well as 

all the evidence offered by the plaintiff, were at first 
admitted by consent, subject to objections to be afterwards made 
by defendant’s consent, and upon such subsequent objections the 
deeds were excluded from the consideration of the court sitting as 
a jury. Upon the first breach, there were also read in evidence by 
the plaintiff, two patents from the United States, dated on the 14th 
day of February, 1818, to the soldiers to whom the land was ori- 
ginally granted by the government (it being within the district of 
‘bounty lands), and then gave evidence for the purpose of showing 
that there were no deeds on record from the original patentees. 

It appeared in evidence that the plaintiffs went into possession 
under the deed from Hunter, which is the foundation of this action, 
and there was no evidence that they had ever been disturbed in 
that possession by any person claiming title to the land, either 
under the deeds made by the auditors of the State, or under the 
title supposed still to exist in the original patentees or their repre- 
sentatives. As the plaintiffs have recovered in the court below 
more than nominal damages, and as this court has held in the 
ease of Collier v. Gamble, 10 Mo. Rep. 467; Rees v. Smith’s 
Ex’r, 12 Mo. Rep. 344, that for the breach of similar statutory 
covenants,(a) the recovery could only be for nominal damages, 
unless there was an eviction, there is nothing in the action of the 
court below in rejecting these deeds which furnishes a ground for 
the reversal of the judgment.(d) 


To sustain the breach on the latter clause of the covenant, 
charging the existence of an incumbrance by an attachment at 
the time the defendant made the conveyance, the record from 
Illinois was read, showing the attachment for the sum of $110, 





(a) Gen’l Stat. of 1865, chap. 109, § 8; Wagner’s Stat., p. 274. 
(6) Lawless v. Collier, 19 Mo. 480. 
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levied upon the land, the judgment, scz7e facias, and sheriff’s sale 
of the property conveyed. A certificate was given to the pur- 
chaser, and afterwards a sheriff’s deed was made to him, the con- 
sideration being five dollars, the amount bid at the sale. 

A transcript of the record in an action of ejectment, commenced 
by the purchaser at the sheriff’s sale against the plaintiff, to recover 
possession of the land, was at first admitted in evidence. This 
transcript showed that the action of ejectment was commenced 
before this suit was brought, but that during the pending of this 
suit the action of ejectment was determined, and resulted in a re- 
covery by the purchaser at the sheriff’s sale, and an eviction of 
the plaintiff in this suit. The court below, on motion, excluded 
all of said record that showed facts occurring after the commence- 
ment of this suit. 

The only purpose for which this record was admissible 
at all, was to *trace the operation of the incumbrance [* 330] 
existing at the time the defendant conveyed the prop- 
erty, to its ultimate consequence in the loss of the property to the 
plaintiff. 

The breach of the defendant’s contract consisted in the exist- 
ence of an incumbrance at the time he made his deed containing 
a covenant against incumbrances, and it was competent for the 
plaintiff to introduce and use evidence of any facts down to the 
time of the trial of the cause, to show the extent to which he was 
injured by the defendant’s breach of contract. In Brooks v. Moody, 
20 Pickering, 475, Chief Justice Shaw says: “The question then 
is, whether in an action for breach of covenant against incum- 
brances, a plaintiff may recover in damages the amount fairly and 
justly paid for the removal of such incumbrances, if so paid after 
the action is commenced, and the court are of opinion that he 
may. The legal ground of action is not the debt or obligation to 
pay money, but the breach of the defendant’s covenant. This was 
broken when the action was commenced, and it is not denied that 
the plaintiff can maintain the action, and as a necessary induce- 
ment can recover some damages. The reasons why the covenantee 
cannot recover full damages without extinguishing the incumbrance, 
are, first, because he may never be disturbed by the outstanding 
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incumbrance ; and, secondly, because the defendant, after paying 
the amount on his covenant, might still be called on by the person 
holding the outstanding mortgage, on his personal obligation, and 
so might be twice charged. But both these reasons are obviated 
when the mortgage has been taken up or extinguished by the 
plaintiff before the assessment of damages.” 

The same doctrine is maintained in Kelly v. Lord, 18 Maine, 
244; Leffingwell e¢ al. v. Elliott, 10 Pick. 204. In Wilcox v. 
The Executors of Plummer, 4 Peters, 182, the Supreme Court of 
the United States say: ‘‘ When the attorney was chargeable with 
negligence or unskillfulness, his contract was violated, and the 
action might have been sustained immediately. Perhaps in that 
~ event, no more than nominal damages may be proved, and no more 
recovered; but on the other hand it is perfectly clear, that the 
proof of actual damages may extend to facts that occur and grow 
out of the injury, even up to the day of the verdict.” 

We approve the doctrine maintained in these cases, as consonant 
with the rules of law and the dictates of sound reason. The 
plaintiffs were entitled to their action as soon as the covenant 
against incumbrances was made, if a valid incumbrance then 
existed, and if, pending such action, the incumbrance had ripened 

into an adverse and superior title and an eviction under 
[* 331] it had taken place, there would be no propriety *in pre- 

venting them from tracing the breach of the defendant’s 
contract to its ultimate effect, although it occurred after suit was 
brought on the covenant.(a) . 

The court of common pleas, therefore, erred in excluding so 
much of the record in the case of Hamilton against the plaintiff 
as stated facts occurring after the commencement of this suit. 
This conclusion is attained however, without any labored compar- 
ison of the title of Hamilton with the statutes of Illinois, under 
which his title was consummated. The attention of the court has 
not been called to any alleged defects in that title, and therefore 
its legal sufficiency is not passed upon in this case. 

The judgment of the court of common pleas is reversed, and the 
cause remanded for further proceedings. 





(a) Chauvin +. Wagner, 18 Mo. 531. 
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Ruey, plaintiff in error, v. CLamorcan & Rippey, defendants in 
error. 


15 Mo. 381. 


1. Dower—Computation—The yearly value of the widow’s dower in real 
estate, when it is not susceptible of division, and when she is to take 
an annual sum in lieu of dower, under the 28th and 29th sections of the 
act concerning dower (Revised Code, 435), (a) is its net annual product, 
without the expenditure of money or labor upon it, after deductions 
have been made from its gross income, of all the charges to which it is 
subject, such as taxes and repairs. 


Error to St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


Mary Riley sued Clamorgan & Rippey in dower. The premises ar © 
two lots in the city of St. Louis, one hundred feet front by one hundred 
and fifty feet deep, of which, however, the dowress’ husband owned only 
an undivided two-thirds. The premises were improved and not suscep- 
tible of division. The dowress did not claim dower in the improve- 
ments, the premises being aliened by the husband in his lifetime. 

There was no dispute as to the right of dower in the lands. 

The only point presented for the decision of the supreme court is, as to 
the rule upon which the value of the dower shall be assessed. 


Cover, for appellant. 


SpaLpine & SHEPLEY, contra. 


*GAMBLE, J., delivered the opinion of the court. [* 334] 


In addition to the statement made by counsel it is necessary 
the case should show the fact, that no evidence was given as to 
any increase or diminution in the value of the property in which 
dower is claimed or in its yearly value, since the alienation by the 
plaintiff ’s husband. 

The only question, then, presented is, what rule is to be adopted 
in computing ‘‘the yearly value of the widow’s dower in the prem- 
ises,” when they are not susceptible of division, and when she is 
to take an annual sum in lieu of dower, under the 28th and 29th 
sections of the act concerning dower: Rev. Code, 435. 





(a) Gen’] Stat. of 1865, chap. 180, §§ 31, 32. Wagner’s Stat., p. 544. 
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It is contended, on behalf of the widow, that the proper rule is, 
to take the value of the whole premises in money, and allow her, 
annually for life, a sum equal to the interest on one-third of that 
value. In support of this position, reference is made to the opin- 
ion of Chancellor Kent, in the case of Hale v. James, 6 John. 
Ch. R. 258, and to the decision, Beavis & Jamison v. Smith, 11 
Ala. Rep. 31. 

We do not feel authorized to adopt any such rule of computa- 
tion in this State. When the statute gives to the widow a sum 
of money, which is to be assessed as the yearly value of her dower, 
it authorizes no such assumption as that the yearly value will be 
equal to legal interest on the value of the fee simple. The invest- 
ment of money in real estate, is here regarded as a judicious 
investment, because, in general, the appreciation of the property 
will exceed any ordinary rate of interest, and such investments 
are made in unimproved property, with no expectation that in 
addition to the appreciation of the property it will produce an 

annual income, equal to legal interest upon its value. 
[* 335] *The yearly value of real estate is its net annual pro- 

duct, without the expenditure of money or labor upon it, 
after the deductions have been made from its gross income, of all 
the charges to which it is subject, such as taxes, repairs, &c. 

The design of our law is to give to a widow the use for life of 
one-third of her husband’s real estate, to be set off to her by metes 
and bounds, if practicable, without injury to the interests of those 
concerned. If from any cause she cannot have this third of the 
property, she takes, in lieu of it, an equivalent in money, which 
the law calls ‘‘ yearly value of her dower.”? In such case, the 
owner of the fee continues in the enjoyment and use of the whole 
property, including her third. The question then is, how much is 
the yearly value of that third to him when the property is used, so 
as to make it productive. This will depend upon the locality of 
the property, its fitness for different uses, and all circumstances 
by which its productiveness may be increased or diminished. On 
the one hand no fanciful idea is to be indulged of modes in which, 
by extraordinary management, it might be made to produce a large 
income ; nor, on the other, is the idea to be allowed a controlling 
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influence, that the owner may not choose to make it productive. 
It is a practical question, to be determined in relation to property 
held by one person, for the use of which he is to pay an annual 
sum for the whole life of another. It is a question that applies . 
to the particular property in which the dower is claimed. 

The uncertainty of the widow’s life is not to be considered as a 
cause for reducing the amount; for that uncertainty attaches to 
the continuance of the annuity which is to be paid in lieu of dower. 
The sum to be annually paid, is the same, whether the widow be 
old or young, and whether the condition of her health gives pro- 
mise of long life or not. 

The first five instructions asked by the plaintiff were therefore 
rightfully refused, as they are all based upon the idea that her 
annual allowance is to be computed by the rate of interest upon a 
capital of money. 

The sixth instruction, in which dower was claimed upon the 
value of the property as increased by other causes than the im- 
provements made by the alienees of the husband was rightly 
refused, because there was no evidence given, as to any increase 
or diminution in the value of the property. 

We now turn to the three instructions given by the court at the 
request of the defendants, and they show this remarkable fact, 
that three instructions, each of which covers the whole matter in 
dispute, and each differs in some measure from the others, in the 
basis upon which the computation of the widow’s allow- 
ance should be made, are all at *the same time given to [* 336] 
the jury. It is not the question, in such case whether 
some one of the instructions may not be right, but is, whether 
either of them is wrong; for if either of them be wrong, it is im- 
possible to ascertain that the calculation by the jury was not 
based upon it. 

The evidence given on the part of the plaintiff was directed 
entirely to the value of the fee simple, as the claim was for inter- 
est upon one-third of such value. The evidence on the part of 
the defendant was confined to the question, how much rent the 
property would produce upon leases of different duration, from 
one to thirty years. The first of the three instructions given, 
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limited the plaintiffs right to one-third of what the property ‘“‘would 
rent for leaving out all improvements, and deducting the reason- 
able and probable amount of taxes on the ground, free from 
improvements.” The second, allowed the plaintiff one-third of 
the net annual value of the property, deducting taxes and not tak- 
ing improvements into the account. The third allowed her one- 
third of the value of the use of the land, apart from improvements 
and deducting taxes. 

Considering the state of the evidence before the jury, the first 
instruction was calculated to mislead them. They had before 
them estimates of the probable rent that the property would pro- 
duce, when leased for different periods, and these estimates differ- 
ed from ten cents to one dollar and fifty cents per front foot, 
according to the length of the lease. If they were at liberty to 
take either of the amounts, according to their own judgment, then 
the instructions applied no rule of law for their guidance, and the 
objection to the instructions is, that it left the whole question 
to the discretion of the jury, to take any one of the different 
amounts as the basis upon which they were to calculate the sum 
to be paid to the widow. 

It is also objectionable, in leaving the deduction to be made on 
account of taxes, to probabilities, instead of being governed by 
the facts proved. 

Either the second or the third instruction would by itself have 
been a proper direction to the jury, and there is no objection they 
were both given. 

The judgment is reversed on account of the giving the first 
instruction and the case is remanded for further proceedings 
according to this opinion.(a) 





(a) Reily v. Bates, 40 Mo. 468 ; Thomas v. Mallinckrodt, 43 Mo. 58. 
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Opett & Frink, plaintiffs in error, v. Gray & Co., defendants 
in error. 


15 Mo. 387. 


] 
1. Contract.—A contract made in another State to be executed here is to 
be interpreted by the laws of this State. 


2. Note—Bona fide holder.—The holder of negotiable paper who puts his 
name upon it and places it in the hands of an agent for collection, can- 


not reclaim it, or the proceeds of it, from one who has bona Jide paid 
value to such agent for it. 


3. Valuable Consideration.—What constitutes where there are mutual 
dealings and mutual credits between the parties. 


Error to St. Louts Court of Common Pleas. 


Hi1, for plaintiffs in error. 


LorD, contra. 


*Scort, J., delivered the opinion of the court. [* 342] 


In the argument of this cause, it was contended by the plain- 
tiff’s counsel, that the note, im which this controversy had its ori- 
gin, was not negotiable, within the meaning of the statute relative 
to bills of exchange and negotiable promissory notes ; and there- 
fore, that the principles of law, asserted in the several instructions | 
given by the court, were inapplicable. The term ‘‘negotiable,”’ 
in its enlarged signification, applies to any written security which 
may be transferred by endorsement or delivery, so as to vest in the 
endorsee the legal title, so as to enable him to maintain a suit 
thereon, in his own name. In this sense of the term, a bond, 
under the statute concerning bonds and notes, may be said to be 
negotiable, and in this sense is the term understood when applied 
to paper in cases similar to that now under consideration. In this 
State, where there exists both bonds and promissory notes which 
are negotiable, but yet have none of the properties of a bill of 
exchange, but their being suable upon in the name of the 
endorsee and notes with all the characteristics of a bill of 
exchange, the term assignable is usually applied to the former, 
and negotiable to the latter class of those instruments. 
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The note, the proceeds of which are the subject of this suit, 
although made in New York, as it appears from its face, is pay- 
able here, and we will look to the laws of this State for the ascer- 
taining of its nature and properties. Although it is not negotia- 
ble, in one sense of the term, yet it is in the sense which will enable 
a bona fide holder, for valuable consideration, to retain it or its 
proceeds against all claims of the payee. The holder of negotiable 
paper, who will put his name upon it and thereby give it currency, 
although he may place it in the hands of an agent, and without 

consideration, yet, cannot reclaim it from a holder who is 
[*343] *found in possession of it or its proceeds, who has paid 

value for it. The maxim, that where one of two inno- 
cent persons must sustain a loss by the act of another, it shall fall 
upon him who put it into the power of the third person to do the 
act occasioning the loss, is applicable here. The rule that the 
bona fide holder of negotiable paper for value shall retain it or 
its proceeds against the payee, is generally admitted. In its 
application, however, a difficulty has arisen, as to what is a valu- 
able consideration. If the holder has a pre-existent debt against 
the person from whom he receives it, it has been questioned, 
whether the mere application of the proceeds to the extinguishment 
of the debt or placing them to the credit of the person from whom 
it is received, will deprive the payee of his right to pursue the 
money in the hands of the holder. It is said that there must 
bean advance of money or giving of new credit on the faith of 
the paper, otherwise the holder has sustained no injury. In the 
case of Clark v. Loker, 11 Mo. Rep. 97, it was holden, that a 
creditor, to whom there was a transfer in good faith, of depre- 
ciated bank paper, in payment of a debt by an agent, to whom it 
had been entrusted, would hold the paper, unaffected by the claim 
of the principal. The case of the Bank of the Metropolis against 
the New England Bank, 6 Peters, 227, has carried the doctrine of 
the protection of bona fide holders of negotiable paper against the 
payee, as far as is warranted by authorities, and to an extent not 
sustained by the decisions of some courts. One of the instruc- 
tions, asked by the plaintiff, was nearly in the language of the 
court in that case. The instructions given by the court, at the 
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instance of the defendants, was more liberal to the defendants 
than any case will warrant. Every presumption is in favor of the 
holders of negotiable paper bona fide and for a valuable consid- 
eration, and he who would reclaim its proceeds, must show the 
facts which would entitle him to the relief he seeks. It is said, 
that the payment of a pre-existing debt, or placing the proceeds 
of a note to the credit of him from whom it is received, leaves the 
holder in the same situation that he was in before he took the 
paper, in the event of his being compelled to restore the proceeds, 
and therefore he is not injured. In the case above referred to, of 
the Bank of the Metropolis v. The New England Bank, 1 Howard 
238, it is maintained that the difference in principle is not per- 
ceived, between an advance of money and a balance suffered to 
remain upon the faith of these mutual dealings. In the one case, 
as well as in the other, credit is given upon the paper deposited 
or expected to be transmitted in the usual course of the transac- 
tions between the parties. If the parties,appeared to be, ‘and 
treated each other as the true owners of the paper mutu- 
ally remitted, and had no *notice to the contrary, and [* 344] 
that balances were, from time to time, suffered to remain 
in the hands of each other, to be met by the proceeds of negotiable 
paper, deposited or expected to be transmitted in the usual course 
of dealing between them, then the holder is entitled to retain for 
the amount due, on the settlement of the account. This authority 
does not go to the extent, that the mere placing the proceeds to 
the credit of the person from whom the paper was received and 
against whom there is a balance, will avail the holder as a defense. 
It must appear, that credit was given on the faith that such 
remittances would from time to time be made. 

Judge Ryland concurring, the judgment will be reversed and 
the cause remanded. 
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Bock ef al. respondents, v. CHAsE, appellant. 
15 Mo. 344. 


1. Witness.—A mere formal party, standing indifferent to the real parties 
in interest, may be examined as a witness.(a) 


2. Mortgage.—The rights of one advancing money on the faith of property 
in the possession of another, who has the legal title, without any knowl- 
edge of the rights of others, will be protected. 

Appeal from St. Louis Circuit Court, 


WHITTLESEY, for appellants. 


*oei | | °F IELD, contra. 


Scorr, J., delivered the opinion of the court. 


This was a suit begun by a bill in chancery, filed by Block and 
others against Chase and others, to restrain the sale of a printing 
establishment, known as the office of the St. Louis Post 
[* 346] and Mystic Family, and *for relief. On a decree for 
Block and others, Chase and others brought the cause to 

this court, by appeal. 

W. F. Chase held the property in trust for his brother, S. P. 
Chase. It was purchased with money procured by the endorse- 
ment of S. P. Chase, and which he afterwards paid. Wm. F, 
Chase sold one-half of it to J. D. Taylor, and took a mortgage on 
it to secure the payment of the purchase money. Taylor was put in 
possession of the establishment, and published a paper which was 
edited by Wm. F. Chase. At the time of his purchase, Taylor 
gave a declaration in writing, stating that he held one-half of the 
property in trust for 8. P. Chase of Ohio. While things were in 
this posture, Taylor, to enable him to carry on his business, bor- 
rowed six hundred and twenty dollars from E. & E. Block, to 
secure the payment of which, he gave a deed of trust on the entire 
property, to Mandlebaum & Simons, trustees. This deed was 
duly recorded. It was charged in the bill and proved, that Wm. 
F. Chase knew of this deed, consented to it and received a part of 





(a) Gen’] Stat. of 1865, chap. 144,§ 1; Wagner's Stat. p. 1372. 
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the purchase money. E. & E. Block had no notice of the 
trust of S. P. Chase. Sometime afterwards, Taylor sold the 
property to Clark & Yost, and took their notes for the purchase 
money. A difficulty arising between them, in relation to this 
transaction, it was referred, and the arbitrators awarded, that the 
contract between Taylor and Clark & Yost should be rescinded, 
the notes delivered up, 4nd the property placed in the hands of 
Ladew, one of the arbitrators, to be sold for the benefit of Sol. P. 
Chase, or to pay debts for which he was bound, as endorser for 
W. F. Chase. E. & E. Block were no parties to this arbitration. 
Ladew, being about to sell the property under the award, an 
injunction, the foundation of this suit, was applied for and 
obtained. It was objected, in the answer, that there was no 
equity in the bill. It was abundantly shown, that S. P. Chase 
had advanced the money with which the property was purchased 
by W. F. Chase, and that the latter was legally indebted to him. 
J. D. Taylor, having made no answer nor defense, was examined 
as a witness. He was objected to. 

On a hearing, the court decreed that the property be sold, 
and that after paying what remained of the debt of E. & E. 
Block, which was reduced on account of usury, the balance should 
be applied to the benefit of Sol. P. Chase. 

The objection, that Taylor was not a competent witness, cannot 
be sustained. He stood indifferent between the parties. Whoever 
prevailed, the property in controversy would be liable to satisfy 
debts for which he was bound. It-was encumbered with 
debts, due by him both *to Block and toChase. Under [* 347] 
the bill, as it stood, there could have been no relief 
against him. He was a mere formal party. 

On the merits, the case is with complainants. J. D. Taylor 
was trustee of one-half of the property for S. P. Chase. He was 
in possession of the property and in law was the legal owner. 
Chase had a mere trust, recognized and enforced against mala 
Jide purchasers and encumbrances. The instrument declaring his 
trust, was not recorded. It is not pretended that the Blocks had 
any notice of the trust. They are then protected by the statute 
regulating fraudulent conveyances. They advanced their money 
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on the faith of property in the possession of one who had the legal 
title, and without any knowledge of the rights of others. They 
are bona fide purchasers, for a valuable consideration, against 
whom equity will not relieve. As to the other half of the prop- 
erty, it seems that there was a mortgage on it to W. F. Chase. 
Taylor was in possession, and having purchased half of the estab- 
lishment, he gave a mortgage to secure the payment of the pur- 
chase money. This deed was unrecorded, and under the statute 
concerning fraudulent, conveyances, the deed of trust, for the ben- 
efit of the Blocks, must prevail over the unrecorded deed. That 
act prescribes, that no unrecorded deed of trust or mortgage of 
personal property shall be valid against purchasers or creditors, 
unless possession accompanies the deed.(a) 

As to the question of jurisdiction, it may be remarked, that 
there was no demurrer to the bill. It was not allowable, to insist 
on the defense, that a party has an adequate remedy at law on 
the trial of the merits of the cause. By repeated decisions of 
this court, such an obligation can only be raised by a demurrer to 
the bill: 10 Mo. Rep., Martin v. Green, 652.(6) 

The other Judges concurring, the decree will be affirmed. 


















(a) Gen’l Stat. of 1865, chap. 107, § 8; Wagner’s Stat., p. 281; Bryson 
o. Penix, 18 Mo. 13; Johnson o. Jeffries, 30 Mo. 423; Miller v. Whitson, 
40 Mo. 97. 

(6) Oldham v. Trimble, ante. p. 225. 
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Tue State, defendant in error, v. Fioyp, plaintiff in error. 





15 Mo. 349. 


1, New Trial—Discretionary Power.—It must be very clearly seen that the 
discretionary power vested in the circuit court has been abused, before 
its judgment will be reversed on that account. 


2. Instructions.—The judgment of the court below will not be reversed for 
a refusal to give instructions, provided it appears from the record that 
the law of the case has been laid down properly and fairly by the court, 
in the instructions which were given to the jury.(a) 


3. Hoidence.—Possession of stolen property, after the theft, to raise a pre- 
sumption of guilt, must be recent. State o. Wolff, ante. 168. 


Error to Cole Circuit Court. 
Parsons, for plaintiff in error. 
GARDENHIRE, Attorney General, contra. 


*RyLAND, J., delivered the opinion of the court. [* 354] 


It will be seen from the above statement, that various points 
have been raised in the court below, many of which will be passed 
by without notice. 








(a) Pond v. Wyman, ante. p. 175, and notes thereto. 
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The point in relation to the change of venue is not supported 
by the decision of this court in the case of Reid v. The State, 11 
Mo. R. 879. In that case, it is obvious that Reid did not give 
previous notice, and that he gave it as soon as he could after he 
became satisfied of the existence of the cause for which he sought 
the change of venue. 

It is the safer course for the party who wishes to 

[* 855] change the venue, to *give the reasonable previous 

notice to the attorney general or circuit attorney, before 

the calling of the case, and not depend upon the filing such notice 

merely in open court with the clerk. We do not say that this 

last method being done in time would not be sufficient, but the 
other is the surest and best. 


As to the refusals of the court to continue this case on the affi- 
davit made by the defendant below, and the refusal to permit an 
amendment to be made to the affidavit, there is no error. In 
matters which address themselves to the discretion of the court, 
we must see very clearly an abuse of this power before we will 
reverse.(@) 

There is no error in the court’s refusing to permit the defendant 
to give in evidence the warrant of the committing magistrate, or 
the indictment pending against Barker. This was clearly unad-. 
missible. ‘These minor points have been noticed in order that 
they may not again be brought here. 

The instructions will now be noticed. This court will not reverse 
the judgment of the court below, for the refusal to give instruc- 
tions, provided it appears from the record that the law of the case 
has been laid down properly and fairly by the court, in the instruc- 
tions which it did give to the jury. Instructions are to enable the: 
jury to understand the law of the case. A few short, pithy and 
sententious instructions, embodying the law of the ease, will 
always be better understood, and will have more effect upon the: 
triers of fact, than a long list of instructions, loaded with words, 
generally so involved that it tends to confuse rather than conduct 
the jury to a proper conclusion. 





(a) Owens ». Tinsley, 21 Mo. 423; Dozier o. Jerman, 30 .Mo. 216. 
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The second instruction, given by the court on the part of the 
State, which is as follows: ‘‘If goods to the value of ten dollars 
or more, described in the indictment, were stolen, and afterwards 
found in the possession of defendant, it is prima facie evidence 
of guilty possession, and if unexplained by him is conclusive evi- 
dence of his guilt,”? does not contain a proper exposition of the 
principle of law which, no doubt, the court designed to give. This 
proposition is too large, too unlimited. Had it been qualified by 
stating ‘‘ recently” after the commission of the theft the goods 
were found in the possession of the defendant, such possession was 
prima facie evidence of guilt, it would have been proper. But 
here there is no limit as to time. This point was decided by this 
court in St. Louis at the last October term, in the case of The 
State v. Wolff, not yet published.(a) Greenleaf says: ‘‘ But 
possession of the fruits of crime recently after its commission is 
prima facie evidence of guilty possession, and if unexplained, 
either by direct evidence or by the attending circum- 
stances, or by the character and habits *of life of the [*356] 
possessor, or otherwise, it is taken as conclusive: ” 1 
Greenl. Ev. sec. 34. 

A theft having been committed, and the goods being soon after 
found either on the prisoner’s person or in his house, &c., he is 
prima facie deemed guilty. Here, however, we must attend to 
several things; and first, of the time: Lord Hale says, if the 
goods be found with the prisoner the day of the theft being com- 
mitted, this is a strong presumption ; and yet, even in such a case, 
C., a very subtle horse-thief, being pursued, procured B. to lead 
the horse under the pretence that he, C., was pressed to go aside ; 
thus escaping and leaving the presumption to fall on B., who was 
condemned and executed, though tried before a very learned and 
wary judge: 2 Hale’s P. C. 289. 

In the case of The State v. Adams, Haywood’s Rep. 1 vol. 464, 
the court said, where a horse is stolen and found in the possession 
of a man at such a distance from the place where the horse was 
missing, in so short a time after as shows he must have come 





(a) Ante. p. 168 ; State o. Creson, 38 Mo. 372. 
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directly from that place, and without any loss of time, that is such 
evidence as a jury may infer the guilt of the prisoner upon, as it 
raises a violent presumption against him that he was the taker. 
This principle is so generally understood that it is needless to cite 
authorities further. It must be recently, and this depends much 
on the nature of things stolen, both as to time and force of the 
presumption. 

For this second instruction, therefore, the judgment of the 
court below must be reversed. This case is remanded to be further 
proceeded in according to the views of this court, the other Judges 
concurring. 


Netson & O’Bryan, trustees of Nelson, plaintiffs in error, v. 
James RusseE.i’s Administrators, defendants in error. 


15 Mo. 356. 


1. Administration— Classification of demands.—The classification of a de- 
mand against an estate, if erroneous, should be appealed from when 
made. The county court has no right to change it at a subsequent 
term. 


2. Classification—Entry—The statute does not require that a classification 
of a demand should be entered on the record at large. An indorse- 
ment of its class on the claim itself, and an entry on the abstract book, 
is all that is required, to give the allowance and classification validity. 


[* 357] *Errorto Cooper Circuit Court. 
Apams & MiEr, for plaintiff in error. 


HAYDEN, contra. 


Scorr, J., delivered the opinion of the court. 

Thomas W. Nelson was security on a bond executed by the 
intestate, J. W. Russell, for a thousand dollars payable to him- 
self, Jordan O’Bryan and Wm. H. Trigg, trustees of Margaret 
Russell. J. W. Russell, having departed this life on the 19th of 
September, 1843, Wm. H. Trigg and Thos. Russell became his 
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administrators. Trigg was the active administrator and took upon 
himself the collection of the debts due the estate. On the 8th of 
August, 1845, Trigg, as one of the payees of the bond due by 
Nelson as security for J. W. Russell, presented the same to the 
court of probate for allowance. The demand was allowed and 
placed in the 6th class. The entry of the classification of 
the demand was made upon the minutes of the court, but 
not transferred to the record at large. There was a memoran- 
dum on the bond in the handwriting of the 
*presiding justice of the county court in these words, [* 359] 
‘$1291.66, judgment 6th class,”’ and also an endorse- 

ment by the clerk in these words, ‘‘judgment rendered, August 
8th, 1845 (6th class) $1291.66 2-3, attest B. E. Ferry, clerk.” 
An entry of the same kind was made in the abstract book of the 
clerk. 


At the January term, 1848, of the probate court of Cooper 
county, Jordan O’Bryan and Thomas W. Nelson, the payees of 
the said bond, moved to change the classification of the demand that 
had been previously made, and to place it in the 5th class of 
claims against the estate of Jas. Russell. It appeared in evi- 
dence, on this motion, that Trigg, one of the payees of the bond 
and also the administrator of the obligor, Russell, had had the 
possession of the bond from the date of its execution, and also 
that he was the active administrator in paying and collecting the 
debts of the estate. It was admitted that there was no money in 
the hands of the administrators when the motion was made, all 
the funds of the estate having been exhausted in the satisfaction 
of demands in the 5th and 6th classes. 

The probate court sustained the motion and placed the bond in 
the 5th class of demands against the estate. Upon an appeal, 
this order was reversed by the circuit court, upon which this writ 
of error was sued out. 

We do not see on what grounds the application of the plaintiff 
in error can be based. Nelson, the surety who seeks this relief, 
being also one of the payees of the bond, might have had it 
exhibited within time to be entitled to a place in the 5th class. 
Disappointment in his reliance on Trigg, who united in himself 
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the character of payee of the bond and administrator of the obli- 
gor, can give him no pretense to affect the rights of others. For 
if the classification of this demand is changed, and thereby a defi- 
ciency of assets should occur to satisfy the demands of the 5th 
class, the court would force Trigg to commit a devastavit, for a 
creditor cannot be forced to refund : Lowthian v. Hassel, 4 Brown. 
Chan. Rep. 124.(a) That Trigg was the active administrator 
can make no difference. The classification, if erroneous, should 
have been appealed from when made. The omission of its 
entrance on the record at large, confers no right on the plaintiffs 
in error to come in at this time and claim a change. If it were 
necessary, in order to entitle a party to an appeal, that the classi- 
fication should have been of record, an application might have 
been made to amend. 

The doctrine of retainer, as it existed at common law in favor 
of executors and administrators, does not obtain here. The pro- 

vision for exhibiting demands against an executor or 
[* 360] administrator, when he *himself is the claimant, abol- 

ishes the common law in relation to this subject.(5) 
Nelson, being one of the payees of the bond, might have exhibited 
it for allowance against the co-administrator of Trigg or an 
administrator appointed to defend. 

The statute does not require that a classification of a demand 
should be entered on the record at large. An endorsement of its 
class on the claim itself and an entrance on the abstract book is 
all that is required. 

The other Judges concurring, the judgment below will be 
affirmed. 


(a) See Miller v. Janney, ante. p. 265. 
(0) Gen’l Stat. of 1865, chap. 123, § 24 ; Wagner's Stax., p. 105. 
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BELL, appellant, v. HoaGLAND, respondent. 


“15 Mo. 360. 


1. Res adjudicata.—A question cannot become res adjudicata, unless it is 
tried upon its merits. 


2.. Same—Effect—A matter res adjudicata is equally obligatory on both 
parties ; if it does not bind both, it binds neither. 


Appeal from Cooper Circuit Court. 


STATEMENT OF THE CASE, 


Bell brought an action against Hoagland on the following instrument 
of writing ; ‘Received, Boonville, March 14th, 1845, of Wm. G. Bell, three 
hundred dollars. to be invested in lumber. 

(Signed) GEO. T. HOAGLAND.” 
and alleged in his petition that the defendant, Hoagland, had not invest- 
ed the money in lumber according to his undertaking, but had converted 
it to his own use and refused to return it on demand, although a reason- 
able time for its investment had elapsed. 

The defendant set up as his answer and defense, that the plaintiff’s 
supposed cause of action had already been passed upon and adjudicated 
in a former suit, the record of which was filed as an exhibit with his 
answer. 

The facts in the case are about these: The defendant held two prom- 
issory notes which were executed to him by the plaintiff, one of which 
was for $828.38-100, dated the 1st of January, 1844; and the other was 
for $188.53-100, dated 1st November, 1844, both of which were due one 
day after date and bore interest at eight per cent. per annum. These 
notes, long after they became due, that is to say, in the year 1849, were 
assigned by the defendant to one Thomas Hughes, who instituted suit, 
by petition in debt against Bell, upon these notes in the circuit court of 
Cooper county, and in that suit Bell put in the statutory plea of the gen- 
eral issue, under which he had the right to make any set-off, or other 
defenses he might have. Hughes died, and the suit was revived in 
the name of the defendant, George T. Hoagland, as his administrator, 
and upon the trial of that case in the circuit court, the plaintiff in this 
suit, who was defendant there, set up as an offset the receipt or in- 
strument of writing upon which this action is founded, and the same 
was passed upon in that suit by the court, sitting asa jury, and the 
plaintiff in the former suit recovered a judgment and the offset was 
not allowed, and Bell took that case to the supreme court, and the 
judgment of the circuit court was affirmed. 

Upon the trial of the present action before the circuit court, with a 
view to raise the question of former recovery, the defendant admitted, so 
far as the trial of this case was concerned, that the money had not been 





SUPREME COURT OF MISSOURI. 
Bell ». Hoagland. 15 Mo. 








invested in lumber and that it had not been returned to plaintiff on re- 
quest, and relied upon the former adjudication as a complete bar to the 
plaintiff ’s action. 


Haypen, for appellant. 


[* 363] *ApaMs, conira. 
RyLanp, J., delivered the opinion of the court. 


From the above statement it is clear, that the main question 
between the parties to this record, involves the fact of a former 
adjudication of the subject matter nowin controversy. Hasa court 
of competent authority ever passed upon the matter mow in suit, 
in any former action between these parties or their privies, upon 
the merits of the demand? 

In order to determine this question aright, it will be necessary 
to state a few of the leading facts as they appear on the record. 
Hoagland assigned to Hughes two bonds or notes on the plaintiff 
Bell. Hughes, as such assignee, brought suit on the notes against 
Bell, and on the trial Bell offered the receipt, set out in the above 
statement as the foundation of the present action, as a set-off 
against the notes in Hughes’ action. The circuit court thought the 
receipt pertained to a partnership transaction between Hughes’ 
assignor, Hoagland, and Bell, and as such partnership transaction, 
it could not be set off against the notes, and rejected the set-off 
for want of jurisdiction. There is no pretence that the merits of 

the set-off were ever passed upon—it was merely rejec- 
[* 364] ted, *and that too for want of jurisdiction. The jus- 

tice and truth of this set-off have never yet been heard 
or examined into by the court. 

There is error in the ruling of the court below, in supposing 
this action of the court in the case of Hughes’ Administrator v. 
Bell, was such as concluded Bell, or such as concluded Hoagland in 
relation to the question of partnership between them. Suppose in 
a controversy between Bell and Hoagland, in order to establish 
this partnership, Bell had offered this record, showing the rejec- 
tion of his set-off in the suit of Hughes’ administrator against him 
by the court below, because that court considered it a partnership 
transaction between Bell and Hoagland, can it be maintained that 
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Hoagland would be bound by it; concluded by it? He would 
answer, it was a transaction in court, to which he was individu- 
ally no party—to which he could not have made any defense ; 
nor was he to be considered bound or concluded by it, and there 
is no doubt but he would answer correctly, both as to law and 
fact. Then if Hoagland would not be bound by the act of the 
court, saying there was a partnership between him and Bell, 
neither would Bell be. So far then as the matter of part- 
nership is concered, there is no pretence that it has been ripened 
into the force of an adjudication between these parties. 

When a matter becomes what is termed res adjudicata, it is 
equally obligatory on both parties ; if it is not binding on both, it 
binds neither. In this transaction, the rejection of the set-off 
because the court, on the trial of Hughes’ suit, decided that the 
set-off could not be used, it being part of a partnership transac- 
tion between Bell and Hoagland, cannot be considered res adju- 
dicata in Bell’s favor against Hoagland if he wished so to use it, 
because he has not the force of res adjudicata against Hoagland, 
he being no party to the record in his own right. 

The reason why courts of justice will not disturb matters once 
tried between the same parties is, that it is for the interest of the 
commonwealth that there should be an end to litigation. It would 
be carrying the doctrine a great ways indeed, for the courts to 
say that the bare rejection of a subject matter of set-off, in a suit 
between assignee and payee of a note or bond, for the want of 
jurisdiction in the court over the subject of set-off, should af ter- 
wards be considered res adjudicata between the payee and 
assignor, for any purpose either of jurisdiction or merits. 

The court below erred in refusing to give the instructions asked 
for by the plaintiff, and in giving the one it did for the defend- 
ant. 

Its judgment is reversed, the other Judges concurring and this 
cause is remanded to be further proceeded with in accordance with 
the views of this court.(a) 





(a) State v. Morton, 18 Mo. 69. 
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JOHNSON, appellant, ». McGrupER, respondent. 
15 Mo. 365. 


. Agent—Title Bond.—Although a title bond be executed by an agent in 
such manner as to prevent its operating at law, as the agreement of 
the principal, yet, in equity, it would be regarded as a sufficient note 
or memorandum to defeat a bar to its specific performance, founded on 
the statute of frauds, it appearing that the agent was authorized and 
intended to bind his principal. 10 Mo. Rep. 264.(a) 


2. Specific Performance—Statute of Frauds.—The payment of the purchase 
money, the delivery of possession, and the making of valuable improve- 
ments, will avoid the plea of the statute of frauds, and entitle the gran- 
tee to the specific perf ormance of a contract for the conveyance of real 
estate. 


3. Agent—Implied Powers.—In general, an authority to sell and convey 
lands for cash, confers on the attorney the right to receive the pur- 
chase money. 


4, Agent—Verbal authority—Statute of Frauds.—A verbal authority to an 
agent to make a contract relative to the sale of lands, is valid, and not 
within the statute of frauds. 


5. Equity—Practice—An answer in chancery, although directly respon- 
sive to a fact stated in the bill, and denying its truth, may be over- 
thrown by the evidence of one witness, and corroborative evidence. 


Appeal from Moniteau Circuit Court. 


Epwarps, for appellant. 
[*366] *HaybEn, contra. 


Scort, J., delivered the opinion of the court. 


This is a bill in chancery, filed by the appellant, as trustee for 
the wife and children of W. J. Kelly, against the appellee for 
relief. It is substantially alleged, that about the 1st of February, 
1846 (it should be 1838), the appellant purchased from one W. 8. 
Gamer, as agent for the appellee, several parcels of land, contain- 
ing in the aggregate 160 acres for the sum of $325. That at the 
time of the sale, the said Gamer, as agent, executed and delivered 
to the appellant a writing obligatory, reciting the contract afore- 





(a) Gen’l Stat. of 1865, chap. 106, § 5; Wagner's Stat., p. 656. 
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said, and thereby bound himself as agent for the appellee to con- 
vey to the appellant, or cause to be made unto him a deed for the 
premises sold whenever thereunto requested. That by the said writ- 
ing obligatory it was stipulated that W. J. Kelly, above named, the 
husband and father of the cestuz que trusts, above mentioned, would 
pay within twelve days from the execution of the said writing the 
sumof $260, which was accordingly done. That Gamer, the agent, 
immediately put the cestuz que trusts in possession 

*of the lands sold, who have continued thereon until the [* 367] 
present time. That the same appellee, McGruder, pub- 

licly represented that the said Gamer was his agent and was author- 
ized to dispose of the premises in controversy. That about the 
20th of April succeeding the sale, the said appellee wrote a letter 
to his said agent, approving the disposition that had been made 
of the land, and afterwards received a part of the purchase money. 
That in November, 1842, he obtained a judgment at law against 
the said W. J. Kelly, the tenant in possession of the premises in 
dispute. That the agent, Gamer, has since departed this life, 
and P. Wilson and Adelia Gamer, wife of the said agent, have 
taken upon themselves the burden of administration on his estate. 
A prayer is then made for a specific performance of the contract 
above set forth. 

A demurrer to the bill was overruled, and thereupon the appellee 
filed his answer thereto, in which it is substantially alleged that 
the appellant purchased of W. S. Gamer the land mentioned in 
the bill for the consideration therein expressed, that Gamer execu- 
ted the writing and paid the money as is charged in the bill. 
That he was in the year 1837, and is now the owner of the land 
in controversy, and being a resident of Kentucky, and about to 
return thither, he requested Gamer to prevent trespasses on his 
land who consented to so, and then enquired of the appellee if he 
would sell it, to which he replied that he would take for it the 
sum of $300, in cash, and that he, Gamer, or his brother Thos. 
McGruder, of Howard county, might negotiate the sale, with the 
understanding that the purchase money should be paid to his said 
brother. That Gamer might refer any person wishing to purchase 
to his brother, or he might sell himself, sending the purchaser to 
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his brother to receive the purchase money. That the foregoing 
is the only conversation he ever had with Gamer, touching the 
‘sale of his land, and furnishes the only authority with which he 
was clothed to act in his behalf in regard thereto. That he never 
represented that the said Gamer was his agent, otherwise than as 
above stated. That he returned to Kentucky in the fall of 1837, 
and was not in Missouri again until 1840, and never saw Gamer after 
the above recited conversationin 1837. Thatin the spring of the 
year, 1838, he received a letter, purporting to be written by Gamer, 
which stated that he had negotiated a sale of the land to W. J. 
Kelly for the sum of $325, and that the money was ready to be 
paid to his brother Thomas, so soon as a deed should be sent out. 
This letter is now lost or mislaid. That sometime in the month 
of April, 1838, he wrote a reply to Gamer (the only letter he ever 
wrote to him) in which he expressed his satisfaction with what 

Gamer represented he had done, and at the same time 
[* 868] informed his brother, by letter, what *had been done 

and enclosed to him a deed which was to be delivered 
on the payment of the purchase money. That in the fall of 1838 
his brother was on a visit to Kentucky, and whilst there, handed 
to him the sum of $25, saying it was paid to him by Pleasant 
Wilson as a part of the purchase money of the land. That the 
said sum is all that he has received, and that he would not have 
taken it unless he had believed that the balance would have been 
paid in a short time. 

The possession of the land by Wm. J. Kelly and his family, 
from the year 1838, is admitted by the appellee, though he pro- 
fesses to be ignorant of the person by whom it was given. 

An amended answer insists on the statute of frauds and perju- 
ries as a bar to the relief sought by the bill. 

On replication being filed the cause was set for hearing. 

On the trial, a witness testified that in 1837 or 8, he heard the 
appellee authorize Gamer to sell the land for the sum of $300, 
and to loan out the money, which Gamer consented to do. That 
the land was sold accordingly, and Kelly’s family put in immedi- 
ate possession thereof and has remained upon it ever since. 

The execution of the title bond given by Gamer having been 
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proved, it was read in evidence. The bond was executed by 
Gamer in his own name, although, from its contents, it appeared 
that he was acting as agent for the appellee. It recited that 
Gamer had sold the land to Johnson for the sum of $325, the 
receipt of which was acknowledged, and bound him as agent for 
the appellee to convey the land or cause it to be conveyed with a 
deed of warranty. A condition was endorsed on the bond that it 
should be void unless the sum of $260, should be paid in twelve 
days. A receipt for that sum was endorsed, dated 5th of Febru- 
ary, 1838. The bond was dated the 2d of February, 1838. 

The portion of the letter from the appellee to Gamer, in rela- 
tion to the sale of the land was read, which is in these words. 
“This the 19th of April, 1838. Mr. Walter Gamer, I received 
your letter about the 1st of April and you wrote to me that you 
had sold my land and you want me to-send a deed to the land, 
which I will do in the course of of 3 or 4 weeks. I am very well 
satisfied with the sale. I will send a deedto my brother Thomas 
and want him to receive my money. My reason for his receiving 
it, I want him to pay to brother Owen $100, which my father 
will repay to me again, &c.” 

Pleasant Wilson, one of the administrators of Walter Gamer, 
testified that he found among his papers two notes which were 
given for the money loaned out for the appellee, which he declined 
taking unless they were endorsed, which he refused to do. 

*It was proved that the yearly value of the land was [* 369] 
$40. That Kelly’s family had built a good hewed log 
house upon it; had put up out-buildings, cleared some land and 
erected fences. 

The court below decreed that the appellee refund to the appel- 
lant the sum of $25.00, and denied a; specific performance of the 
contract as prayed for, from which decree this appeal was 
taken. 

As to the title bond set out inthe bill, although it was executed 
in such manner as to prevent its operating at law as the agreement 
of Magruder, yet, in equity it would be regarded as a sufficient 
note or memorandum to defeat a bar to its specific performance 
founded on the statute of frauds, it appearing that the agent was 

MO. R. VOL. XV. 15 
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authorized and intended to bind his principal. 10 Mo. Rep. 264; 
11 Ohio, 223. 

But without resorting to the contract in writing set up in the 
complainant’s bill as one of the grounds on which a specific per- 
formance of the contract should be decreed, we are of the opinion 
that the facts in evidence, establishing the payment of the pur- 
chase money, the delivery of possession and the making of valua- 
ble improvements, will entitle the complainant to the relief sought 
by his bill.(a@) The answer asserts, that the sole authority of the 
agent was to negotiate the contract of sale, and maintains that 
by the direction of the defendant, the purchase money was to be 
paid to his brother in Howard county. In relation to this fact, 
the answer is in direct conflict with the evidence of the witness 
examined in the cause, who testified that the agent was authorized 
to sell the land and loan out the purchase money. As the money 
could not have been loaned out without first receiving it, an 
authority to loan implied an assent to its receipt. 

Tn general, an authority to sell and convey lands for cash, con- 
fers on the attorney the right to receive the purchase money. 
Peck v. Herriott, 6 Ser. & Rawl. 149. So it has been held that 
an authority to make contracts for the sale of lands, will authorize» 
the agent to receive so much of the purchase money as is to be 
paid in hand on the sale, as an incident to the power to sell. 
Yerby v. Grisby, 9 Leigh. But it has been maintained that an 
agent employed to contract for the sale of an estate, has no 
authority as such to receive payment of the purchase money, 
though an auctioneer may receive the deposits paid down as 
earnest. 

This case will not involve the implied powers of an agent, 
employed to make a contract for the sale of land, as there is evi- 
dence of an express authority which clearly implied the power to 
receive the purchase money. The delegation of the authority 
to the agent to make the contract, was by parol, and its 





(a) Park v. Leewright, 20 Mo. 85; Despain v. Carter, 21 Mo. 331; 
White v. Watlins, 23 Mo. 428; Charpiot o. Sigerson, 25 Mo. 63; Dicker- 
son v. Chrisman, 28 Mo. 140; Young v. Montgomery, id. 604; Price . 
Hart, 29 Mo. 171. 
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existence is sustained by the evidence of a *single wit- [* 370] 
ness. But it will not be questioned, that a verbal author- 

ity to an agent to make a contract relative to the sale of lands 
is valid and not within the statute of frauds,(a@) and that an 
answer, although directly responsive to a fact stated in the bill 
and denying its truth, can be overthrown by the evidence of one 
witness and corroborative evidence. There is no doubt, from the 
pleadings in the cause, that there was power in the agent to nego- 
tiate thesale. The only difficulty arises with respect to his author- 
ity to receive the purchase money, as an authority to receive it 
entire would incidentally confer the right to deliver the possession 
to the vendee. ‘The positive evidence of the witness establishing 
the agency is sufficient to overturn the answer of the defendant, 
it being fortified by the facts of the receipt of $25.00 of the pur- 
chase money from his brother a considerable time after the sale 
without objection, and when we must presume he was acquinted 
with everything that had been done, as he received the money 
from that brother to whom the whole of it, according to his show- 
ing, should haye been paid; and his willingness to receive the 
notes for the purchase money which had been loaned out, if 
endorsed by the adminlstrator of Gamer. The letter of the 
defendant in answer to that written by the agent, although the 
communication which prompted it does not appear, is not in con- 
flict with this view of the subject. That letter fully ratifies what had 
been done by the agent. As the contract was made on the 2d of 
February, 1838, and as the purchase money was to be paid within 
twelve days thereafter, the desire expressed in the letter of the 
defendant of the 19th of April, 1838, that his brother should 
receive the. purchase money, does not disprove the assumption that 
the agent was authorized to loan it out. Such arequest does not 
negative the fact that a previous direction had been given to loan 
out the money. The money might have been put out by the 
agent prior to the receipt of the letter of the defendant as he was 
authorized to do, and as a considerable length of time elapsed 
from the payment of the purchase money until the receipt of the 
defendant’s letter. 





(a) Riley v. Minor, 29 Mo. 439. 
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On the ground on which this case is put it will steer clear of the 
statute of frauds. This court has repeatedly held that payment 
of the purchase money, delivery of possession and making valua- 
ble improvements will avoid the plea of the statute of frauds. 
Otherwise an enactment made to restrain fraud would become an 
engine to facilitate its perpetration, as nothing could be more 
fraudulent than to entice a person, under a verbal contract of 
sale, to enter on the land promised to be sold; to pay the 

purchase money and make valuable improvements, 
[* 371] *and afterwards to refuse a conveyance and turn him 

out of possession under the plea that the contract was 
not in writing. 


The defendant, in his answer, admitted the letter read in evi- 
dence to have been written by him. 


This may be a hard case on both parties, but there is nothing 
in the transaction which casts the least suspicion on the good faith 
of the complainant and those on whose behalf he was acting. 
There is no circumstance which excites the least mistrust of any 
collusion between them and the agent. A full price has been paid 
for the land, valuable improvements have been made thereon, and 
now to deprive the wife and children of Kelly of their money and 
labor for the benefit of one who employed the agent by whose con- 
duct this controversy has been engendered, would be exceedingly 
oppressive. As one or the other of the parties must suffer, we are 
of the opinion that the circumstances warrant us in leaving the 
loss on his shoulders who first introduced the agent into this 
transaction. 


The decree of the circuit court is therefore reversed, and this 
court proceeding to give such decree as should have been given 
below, doth order, adjudge and decree, that the title to the south- 
west quarter of the southeast quarter, the east half of the south- 
west quarter, and the northwest quarter of the southwest quarter, 
of section twenty-five of township forty-five of range fifteen, west 
of the fifth principal meridian, all in Moniteau county, in the 
State of Missouri, do vest in the complainant and appellant, David 
W. Johnson, and his heirs and assigns forever, in trust for the 
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wife and children of William J. Kelly, and that the said com- 
plainant recover his costs and charges in this behalf expended. 
Judge Ryland concurring; Judge Gamble absent. 


SmitH’s Ex’r, plaintiff in error, v. Benton, defendant in error. 


15 Mo. 371. . 


1. Practice.—At the bottom of an answer signed by a defendant, a magis- 
trate of the District of Columbia appends his statement, that the de- 
fendant personally appeared before him, and made oath that the facts 
stated in the answer were true ; it is a substantial compliance with the 
act regulating practice in courts of justice. 


2. Bonds—Presumption of Payment.—The common law presumption of 
payment, after the lapse of twenty years, applies to bonds executed 
prior to the year 1835. (Rev. Stat. of 1845, 721, § 2; 10 Mo. 97.) 


Error to Cooper Circuit Court. 


HaypeEn, for plaintiff in error. 


ApaMs & LEONARD, contra. 


*GAMBLE, J., delivered the opinion of the court, [* 278] 


The plaintiff in error sued Benton on a bond dated June 10th, 
1821, by which Benton promised to pay to Thomas A. Smith, 
plaintiff ’s testator, $2,000 one day after date. On this bond 
there was a credit for $750, paid July 5th, 1821. 

The defendant answered, stating that the bond was given for 
the purpose of enabling the obligee to raise immediately the sum 
of $2,000, in part payment of sums then due him on pre-exist- 
ing contracts, and that soon after and long before the death of the 
said obligee (Thos. A. Smith) all such contracts were settled and 
paid and the said bond as part and parcel thereof. The answer, 
after stating circumstances, intended to show that the bond had 
been paid, concludes by insisting upon the lapse of time and the 
statute of limitations as bars to the recovery. 

The answer, was signed by the defendant ; and at the bottom, a 
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magistrate of the District of Columbia, appends his statement 
that the defendant personally appeared before him and made oath 
that the facts stated in the answer were true. 

Before the trial, the plaintiff moved to strike out the answer 
because it was not verified by the defendant’s affidavit, but the 
court overruled the motion. 

On the trial of the cause, the plaintiff gave in evidence to the 
jury the bond with the credit endorsed thereon dated July 5th, 
1821. There was no other evidence before the jury. The court 
instructed the jury, at the request of the plaintiff: 1st. That they 
should find for the plaintiff unless they find from the evidence that 
the defendant, Benton, has paid the debt sued for. 2d. That it 

devolves, upon the defendant to prove the demand sued 
[* 374] for was paid, before they can find that the same *was 

paid by the defendant. 3d. That the jury will disre- 
gard as evidence of payment, the facts and statements made by 
the defendant in his answer, in regard to the payment of the 
demand sued for. 

The plaintiff asked an instruction which the court refused. It 
is in these words: ‘‘Although the jury, may find from the evi- 
dence, that twenty years had elapsed after the bond became due, 
before the commencement of this suit, yet if the jury find from 
the facts and circumstances of the case, that the debt sued for has 
not been paid, then the jury ought to find for the plaintiff.” 


At the request of the defendant, the court gave the following 
instructions : 

1. If the jury find that twenty years elapsed after the bond 
became due, and after the date of the credit endorsed on the bond, 
and before the commencement of this suit, then the presumption 
is that the debt has been paid, and in the absence of proof to 
repel this presumption, the jury must so find. 

2. In this case, no evidence has been given to rebut the pre- 
sumption of payment. 

A verdict and judgment having been given for the defendant, 
the plaintiff brings the case before this court by writ of error. 

The first matter of complaint is, the refusal of the circuit court 
to strke from the files the answer of the defendant for want of a 
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sufficient affidavit. The objection is that the defendant, although 
he signed the answer just above the magistrate’s certificate, of 
his having been sworn to the truth of the facts stated in the 
answer, did not sign the certificate of the magistrate as an affida- 
vit separate from the answer. 


If the certificate is regarded as an ordinary jurat, then the 
whole answer is an affidavit. But this point may be dismissed 
with the remark that the practice act is substantially complied 
with. 

As all the instructions asked by the plaintiff were given, except 
the fourth, and as it stands in immediate connection with the 
questions involved in those given for the defendant, they may be 
considered together. 

The law as declared by the circuit court is, that after the lapse 
of twenty years, a bond is presumed to be paid, and that this 
presumption, like any prima facie evidence of a fact stands 
good unless it be rebutted by evidence to be given by the party 
setting up the bond, satisfying the jury that in fact the payment 
was not made.(a) 

The plaintiff insists that the presumption of payment, as known 
to the common law, does not apply to bonds executed prior to the 
year 1835: Revised Code of 1845, 721, sec. 2. It might be 
necessary to discuss this question here if it were not 
settled in the case of Clemens v. *Wilkinson, 10 Mo. [* 375] 
R. 97. That was a case in which the presumption of 
payment was applied to a judgment rendered prior to the year 
1835, and in which the argument was made that the first section 
of the fourth article of the act of limitation superseded the com- 
mon law presumption and gave a commencement to the presump- 
tion created by statute from the 1st of December, 1835. The 
two sections of the statute, the first applicable to judgments 
and the second to specialties, are identical in their provisions and 
must have the same construction. The decision, then, in Clemens 
v. Wilkinson, is conclusive upon this question. It was there held 





(a) The Statute of Limitations now applies to sealed instruments ; see 
Gen’] Stat. of 1865, chap. 191, § 9; Wagner’s Stat. p. 917. 
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that the common law presumption was not affected by the statute, 
but that a judgment rendered prior to 1835, should be presumed 
to be paid after the lapse of twenty years from its rendition. The 
instructions given in this case for the defendant were in accord- 
ance with this decision. The fourth instruction asked by plaintiff 
was properly refused ; for although a jury ought not to find that 
a bond has been paid, when they are convinced ‘‘ from the facts 
and circumstances ”’ that it has not been paid, yet these ‘ facts 
and circumstances”’ must appear in the evidence, and here there 
was no evidence before the jury, on either side, but the bond and 
the credit endorsed. 

The judgment, then, is, with the concurrence of the other 
Judges, affirmed. 


THE State, to the use of Renfro’s Adm’rs, plaintiff in error, v. 
Price and Lusk, defendants in error. 


15 Mo. 375. 


1. Practice—Imperfect Counts.—A motion to strike out imperfect counts 
from a declaration, must be made before the jury is sworn or the trial 
submitted to the court, and upon reasonable notice to the adverse party. 
(Rey. Stat. 1845, p. 819.) 


2. Administration—Bond.—The grant of letters of administration and the 
execution of the bond, are, under our law, parts of one and the same 
transaction, and the different acts may be brought together to show 
what was intended. If the given name of the deceased is left out of the 
bond, but inserted in the letters, there is a sufficient description by 
which the estate meant by the parties can be ascertained ; and the let- 
ters, the bond referring to them, may be produced to explain the 
ambiguity. 


Error to Cole Circuit Court. 


Epwarps & Parsons, for plaintiff in error. 


[* 376] Haven, contra. 


GAMBLE, J., delivered the opinion of the court. 
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This was an action on the bond of Martin, administrator of 
Jesse Renfro, against Price and Lusk as his securities. The declar- 
ation states the making of the bond, and sets out the condition, 
in which it is recited ‘that Martin had that day been appointed 
administrator of the estate of Renfro, deceased,” and then 
the condition is, ‘‘that if Martin shall faithfully administer said 
estate, &c., the bond shall be void.” The declaration contains the 
averment that the bond was given to secure the faithful adminis- 
tration, by Martin, of the estate of Jesse Renfro, deceased. There 
were four breaches of the condition stated in the mal-administra- 
tion of the estate of Jesse Renfro. The defendant 
pleaded *the general issue, allowed by the act of 1847 [* 377] 
to be pleaded to all actions. A jury was sworn, and 
before any evidence was given, the defendant moved the court to 
strike out all the breaches in the declaration. The court sustained 
the motion and the plaintiff took a nonsuit, and after moving to 
set it aside, excepted to the decision of the court. 


The circuit court could only have allowed the motion to be made 
before the jury was sworn, from a want of recollection of the 
statute. The 21st section of the 4th article of the act regu- 
lating practice: Revised Code, 819, allows a motion to be made 
to strike out imperfect counts from a declaration, but this motion 
is to be made ‘‘before the jury is sworn or the trial submitted to 
the court, and upon reasonable notice to the adverse party.”(a) 
The motion in the present case, was made upon the assumption, 
that the breaches of the condition of a peffal bond, as stated in 
the declaration, were to be treated as distinct counts in a declara- 
tion. If this position be admitted, still the court erred in allow- 
ing the motion to be made after the jury was sworn. 


But upon the question of law arising upon the motion, if it had 
been made in time, the court also erred. That question as now 
argued upon the writ of error, is whether it was competent for 
the plaintiff to aver that the bond sued upon was for the faithful 
administration of the estate of Jesse Renfro, and to claim against 
the securities the damages sustained by the mal-administration of 





(a) See Gen’l Stat. of 1865, chap. 168, § 11; Wagner’s Stat. p. 1035. 
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his estate. The securities have, in their bond, recited the fact 
that Martin was on that day appointed the administrator of the 
estate of Renfro. They have therefore referred to the let- 
ters of administration granted to Martin, which our law compels 
the clerk to record before they are delivered. The declaration 
alleges that Martin was appointed the administrator of Jesse Renfro, 
and that the bond was given for the purpose of securing the faith- 
ful administration of the estate of Jesse Renfro. This averment 
would be sustained (if any evidence be admissible to sustain it) 
by producing the letters of administration that day granted to 
Martin upon the estate of Jesse Renfro. The only question then, 
is, whether any evidence ‘is admissible to show the person, 
intended by the parties, when using the words employed in this 
contract. 

The securities have contracted that Martin, their principal, 
shall faithfully administer the estate of a deceased person. They 
describe the estate as that of Renfro, of which Martin was that 
day appointed administrator. Although the christian name of the 
deceased is not used in the bond, yet there is a sufficient 
description by which the estate meant by the parties tan 
be ascertained. It is not necessary in this case, to involve 

ourselves in the maze of decisions that have been made 
[* 378] *in respect to ambiguities patent and latent. If we 

look to the language used by the parties, in the bond 
itself, we can find a sufficient guide to their intention. Martin 
received the appointment of administrator of a person named 
Renfro ; (suppose by way of illustration Jesse Renfro) he was 
required to give a bond for the faithful administration of the 
estate, and while the letters of administration are filled up with 
the name of Jesse Renfro, the christian name is omitted in the 
bond; and it is there stated that he was that day appointed 
administrator of the estate of Renfro. If, in fact, the let- 
ters are upon the estate of Jesse Renfro, then there is sufficient 
reference to them in the bond, to authorize their production as the 
appointment mentioned in the bond, and as clearly showing what 
estate the securities obligate themselves shall be faithfully admin- 
istered. The grant of the jetters and the execution of thebond 
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are, under our law, parts of one and the same transaction, and 
the different acts may be brought together to show what was 
intended. The bond then was not void, as must be implied in 
the decision of the circuit court, striking out all the breaches 
relating to the estate of Jesse Renfro. On the contrary, it is 
valid and effectually binds the securities for the administration of 
the estate of that Renfro upon whose estate Martin was on the 
day of its date appointed administrator. 

After an examination of the numerous and varying, if not con- 
flicting decisions upon the subject of ambiguities, it is thought 
best to put this case upon its own grounds, and not allow its own 
distinctive features to be lost in the confusion of the crowd of 
cases in which courts have examined the question of ambiguity. 

The judgment of the circuit court is reversed and the cause 
remanded. 


Cason, respondent, v. Murray, appellant. 


15 Mo. 378. 


1. Frauds—Insolvent—Preference.—A debtor in failing circumstances may 
give a preference to one or more of his creditors, to the exclusion of 
others; and such disposition of his effects, is not impeachable on the 
ground of fraud, even though it embraces all his property. 


™ 2. Fraudulent Conveyance—A deed, although made for a valuable and 
adequate consideration, may still be void as to the creditors of the 
grantor, because of the intent with which it was made. 


3. Same—Intent.—The intent, which under the law avoids a deed as to 
creditors, is an intent to “hinder, delay or defraud” them. An intent 
to prevent a sacrifice of the debtor’s property is not sufficient. 


* Appeal from Callaway Circuit Court. [* 379] 
LeonarD & Harpin, for appellant. 


Haypen & SHELEY, contra. 


GAMBLE, J., delivered the opinion of the court. 


This is an action of ejectment commenced by the appellee, 
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Cason, to recover certain lands in Callaway county. Both parties 
claim title under one James McKamey, The plaintiff claimed 
under the judgments and executions against McKamey and a 
sheriff’s sale of the property under the executions, at which sale 
the plaintiff, Cason, became the purchaser and received his deed, 
The judgments were recovered in October, 1847. The defendant, 
Murray, claimed under a deed made to him by McKamey in Au- 
gust, 1842. The whole question in the case, as tried before the 

circuit court, was whether this deed to Murray was made 
[*380] with intent to defraud McKamey’s *creditors, and so 

was void as to Cason, the purchaser on execution. The 
plaintiff gave evidence showing the indebtedness of McKamey at 
the time of making the deed to Murray, to the individuals who 
recovered the judgments under which the property was sold, as 
well as to other persons. He farther gave evidence to impeach 
the good faith of the parties to the deed from McKamey to Mur- 
ray. Defendant gave evidence showing that at the date of the 
deed from McKamey to him, McKamey was indebted to him, and 
that he had become responsible for other debts of McKamey as 
his security to a considerable amount, some or all of which he had 
subsequently paid. 

The plaintiff asked the court to give several instructions, and 
the court gave eight at his request, to two of which the defendant 
excepted. Those excepted to are in these words: ‘‘ That if the 
jury find from the evidence, that the conveyance from McKamey 
to Murray for the land was made by McKamey and accepted by 
Murray, with a view or intent to delay or to hinder the creditors 
of McKamey of their actions, or the collection of their debts, or 
with an intent to prevent a sacrifice of the property of McKamey 
by a sale thereof by his creditors under execution, that then the 
jury are bound to find such conveyance fraudulent and void ; not- 
withstanding they. may even find that the said Murray did pay a 
valuable consideration for the land.” 

‘«That even though, by law, the said McKamey had a right to 
prefer Murray as a creditér—if Murray shall be fouad to be a 
creditor—yet if the jury find that this preference was contrived 
by McKamey and Murray, in the making of said deed, for the 
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purpose or intent of preventing the other creditors of McKamey 
from sacrificing under execution the property of McKamey in the 
collection of their debts, or with an intent or design to delay or 
hinder said creditors, or any of them, from the collection of their 
debts of McKamey, that then said conveyance to Murray is 
unfair, unlawful, fraudulent and void, as against the creditors of 
McKamey.” 

The defendant asked the court to give instructions, and the 
court gave some and refused two, to which refusal the defendant 
excepted. The instructions refused are in these words : 

‘‘Tf Murray had a just demand against McKamey, and was 
bound as his security for the payment of debts to others, he had a 
right to buy McKamey’s property in order to pay himself and to 
secure himself against his liability, and if one of his objects and 
one-of the purposes of McKamey in so doing was to prevent his 
property from being sacrificed under execution, such object was a 
lawful one, and does not render the deed void; provided 
the jury believe that the defendant, Murray, did *no [* 381] 
more than was necessary to protect himself from loss by 
virtue of said preference.” 

“Tf the jury believe that the object of the parties to the con- 
veyance, in making the same, was to prevent a sacrifice of the 
property of McKamey, and that the preference of Murray as a 
creditor was only a means used to carry that object into effect, the 
deed is void ; but if the jury believe that the object of the con- 
veyance was a fair and bona fide intention to prefer Murray as a 
creditor, and to secure him from loss, and nothing more was done 
than was necessary for this. object ; the fact that the parties were 
also influenced by a desire to prevent a sacrifice of McKamey’s 
property, does not render the deed void.” 

It is not necessary to quote books for the purpose of show- 
ing that a debtor in failing circumstances may give a preference 
to one or more of his creditors, to the exclusion of others, and 
that such disposition of his effects is not impeachable on the 
ground of fraud, because it embraces all his property. It may 
be assumed that this principle is so universally known as to render 
a reference to books unnecessary. 
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It may also be assumed, as a principle of law well understood, 
"wherever a statute against fraudulent conveyances, like the Eng- 
lish statutes of Elizabeth, exists, that a deed, although made for 
valuable and adequate consideration, may still be void as to cred- 
itors of the grantor, because of the intent with which it is 
made.(a) 

If we examine the instructions, asked and given for the plain- 
tiff, Cason, and excepted to, we will find this latter principle car- 
ried to an extent not warranted by any construction which our 
statute against fraudulent canveyances has ever received. The 
jury are told in the first instruction excepted to—being the sev- 
enth in the order in which the instructions were asked— 
that if they find that the conveyance from McKamey to Mur- 
ray was made and accepted with the intent to delay or hinder 
the creditors of McKamey of their actions, or the collection of 
their debts, or, with an intent to prevent a sacrifice of 
the property of McKamey, by a sale thereof by his creditors 
under execution, then the jury are bound to find such conveyance 
fraudulent and void, notwithstanding Murray paid a valuable con- 
sideration for the land. It is to be observed, that the jury are 
told in this instruction, that there are two intents, either of which 
will render a deed, made upon a full consideration, fraudulent 
and void as to creditors; the first is, the intent to hinder or delay 
the creditors ; the second is, an intent to prevent the sacrifice of 
the property by a sale under the execution of the creditors. Under 
the latter clause of this instruction, a deed should be void in a 

case in which an honest debtor, in failing circumstances, 
[* 382] should sell his *property for full consideration paid in 

money, to a friend who wished to prevent his property from 
being sacrificed, although the debtor should immediately apply the 
money to the payment of his debts, and although it was the 
intent of both parties to the conveyance, that the creditors, instead 
of being hindered or delayed, should receive the full value of the 
property immediately. The mere statement of such case shows 
the error of the instruction. Creditors have a right to the satis- 





(a) Johnson ». Sullivan, 23 Mo. 474; Potter ». Stevens, 40 Mo. 229; 
Byrne v. Becker, 42 Mo. 264. 
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faction of their debts out of the property of their debtor, and 
they have a right to challenge the fairness and legal validity of a 
conveyance made by their debtor, with intent to hinder or delay 
them in obtaining this satisfaction, where the grantee participates 
in such intent. But it is not admitted, that in addition to this 
right of a speedy satisfaction of their claims, they have a distinct 
right to sacrifice the property of their debtor. Yet the instruc- 
tion recognizes this as a right of the creditor ; for in placing be- 
fore the mind of the jury the two intents, in the alternative, either 
of which is to avoid the deed, the jury are told that although there 
may not have been any intent to hinder or delay the creditors, yet 
if there was an intent to prevent the property from being sacrificed 
on the executions, the deed is fraudulent and void. A reference 
has been made, in support of this instruction, to the case of Waid 
v. Trotter, 3 Monroe R. 1. In that case the conveyance was held 
to have been made for the purpose of delaying and hindering cred- 
itors, and the expression upon its face, that it was made to prevent 
the creditors ‘‘ from sacrificing the property,’ was held to show 
conclusively the unlawful intent which would avoid the deed. If 
that case had held, or if it can be understood as holding, that the 
intent to prevent a sacrifice of the debtor’s property, distinct from 
the intent to hinder or delay creditors, which is forbidden by the 
statute, avoids a deed, then we have the misfortune to differ in 
opinion with the court that decided that case. The other instruc- 
tion, given for the plaintiff and excepted to, is liable to the same 
objection just stated, and need not be farther considered. 

In considering the instructions asked by the defendant and 
refused by the court, they appear to be framed with a view to 
qualify the instructions previously given at the request of the 
plaintiff. If the court had not previously asserted, in the instruc- 
tions for the plaintiff, that an intent to prevent the sacrifice of 
McKamey’s property was an unlawful intent that avoided the 
deed, these two instructions would not have been asked, or cer- 
tainly would not have been asked in their present shape. The 
first of these two ought to have been given, after the court had 
given those asked by the plaintiff; and the latter clause of 
the second should also have been given as a qualification of 
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[* 383] the plaintiff’s *instructions. But in a future trial of 
the case, the court will not instruct the jury upon the 
intent to prevent a sacrifice of McKamey’s property, as a distinct 
intent affecting the validity of the deed, and therefore it is not 
necessary to remark further upon these instructions of the defend- 
ant’s which were refused. The intent which, under the law, avoids 
—~“a deed as to creditors, is an intent to ‘‘ hinder, delay or defraud” 
the creditors, and that intent is to be ascertained from all the cir- 
cumstances under which the deed was made. A deed may be 
avoided on account of such intent, even when there is an adequate 
consideration. Inadequacy of consideration may be a circun- 
~ stance tending to show a fraudulent intent.(a) In fact, all the 
relations of the parties, in all their transactions connected with 
the conveyance, may tend to explain the design of the conveyance ; 
the intent with which it was made. The range of inquiry in the 
investigation of such questions is exceedingly broad; yet the jury, 
with all the evidence before them, must be satisfied of the exist- 
ence ot the particular intent mentioned in the statute, before they 
can find against the deed. 
The judgment of the circuit court is reversed, and the cause 
remanded. 


~~ tee@enen et’ a2 2 ek 





Yount e¢ al., plaintiffs in error, v. Yount e¢ al., defendants in 
error. 


15 Mo. 383. 
Partition—Jurisdiction.—Under the statute regulating partition, the cir- 
cuit court has no jurisdiction to make partition of real estate situated in 


another county, unless it is divided by a county line, or all the parties 
in interest are adults, and parties to the petition. 


Error to Cole Circuit Court. 


Parsons, for plaintiff in error. 


GAMBLE, J., delivered the opinion of the court. 





(a4) Robinson v. Robards, post. p. 459. 
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The plaintiffs in error filed a petition in the circuit court of 
Cole county, stating that John Yount, of Callaway 
county, had died seized *of certain real estate in Cole [* 384] 
county, and of other real estate situated in Boone and 
Callaway counties, and that he had left a widow and several 
children, and the son of a deceased child, who were the heirs of 
the said John Yount. The petition alleges that other persons, 
who are named therein, have some interest in a portion of the 
property, as tenants in common with the heirs of Yount, but the 
petitioners are unable to state their interests. The grandson, who 
is stated to be a minor, and the persons named in the petition as 
owning interests in common with the heirs, are made defendants. 
It is alleged that the estate of the deceased John Yount has been 
settled, and that there are sufficient assets to satisfy all debts 
without resorting to the lands. Partition is prayed of the real 
estate situated in the counties of Cole, Boone and Callaway. 


A guardian ad litem was appointed for the minor defendant, 
who filed his answer, and proceedings were had to bring in the 
other defendants. 


On the trial of the cause before the court, the question arose, 
whether in this proceeding under the statute regulating partition, 
the circuit court of Cole county had jurisdiction to make partition 
of real estate situated in any other county. The court decided 
that it possessed no such jurisdiction, and proceeded to make par- 
tition only of the land in Cole county. The plaintiffs excepted to 
this decision, and bring the case to this court to have this question 
of jurisdiction decided. | 


The proceeding is strictly a proceeding under the statute, and 
has none of tlie features of a suit in chancery, and therefore we 
look only to the statute regulating partition to determine the 
jurisdiction of the circuit court. The first section directs that the 
petition shall be filed ‘‘in the circuit court of the county wherein 
such lands lie, or where any tract of land is divided by a county 
line, then in the court of either of the counties in which the lands 
may lie.”? The only case in which the court of one county can 
make partition, under this section, of land lying in another, is the 

Mo. R. VOL. XV. 16 
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single case of a tract divided by a county line, which is not this 
case. : 

The plaintiffs’ counsel refers to the 56th and 57th sections as 
giving the jurisdiction he desires to have exercised. But in this 
he is mistaken. Those sections contemplate a case in which a 
person, owning real estate in several counties, dies leaving a widow 
and adult children, who all come before the court as petitioners 
and ask for the partition of the lands in different counties. The 
57th section, in directing the proceedings to be had upon the peti- 
tion, says, ‘‘ the court, upon being satisfied that all the parties in 
interest are adults and parties to the petition, shall thereupon make 

an order, appointing three persons as commissioners.” 
[* 385] *In the present case, we have one of the parties in 

interest, a minor, made a defendant and not admitting 
the facts stated in the petition, while other persons, having 
unknown or unascertained interests, are made defendants. These 
sections, then, do not authorise any partition of the lands in 
Boone and Callaway counties under this petition.(a) 

The judgment of the circuit court was right, and is, with the 
concurrence of the other Judges, affirmed. 


Dunnica, defendant in error, v. THomas’ Adm’r, plaintiff in error. 
15 Mo. 385. 

Administration—Set-of.—A county or probate court has no jurisdiction 

to hear or decide upon a set-off, claimed by an administrator, against 

a demand exhibited for allowance by a creditor of an estate, when the 
set-off exceeds the demand of the debtor. 


Error to Cole Circutt Court. 


[* 386] | *Epwarps, for plaintiff in error. 


Parsons & WHITE, contra. 


GAMBLE, J., delivered the opinion of the court. 





(a) But see Gen’l Stat. of 1865, chap. 152 § 2; Wagner’s Stat, p. 966. 
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The question presented in this case is, whether a county or 
probate court has jurisdiction to hear and decide upon a 
set-off, claimed by an *administrator against the demand [* 387] 
exhibited for allowance by a creditor of an estate, when 
the set-off exceeds the demand of the creditor. 

It is most certain that such court has no jurisdiction to render 
a judgment in favor of the administrator for the excess of the 
set-off over the demand of the creditor ; it can do no more than 
disallow the demand exhibited against the estate, and if the set-off 
is by that action extinguished, the excess is lost to the estate. 
The 10th section of the 4th article of the act concerning executors 
and administrators, Revised Code, 92, prescribes the course of 
proceeding, in a case when a person having a demand against an 
estate, admits a counter demand in favor of the estate exceeding 
his in amount.(a) In such case he is required to admit the 
amount of the debt which he owes the estate. But neither this, 
nor any other section of that act, contemplates a case in which a 
set-off may be claimed by the administrator, against a person 
holding a demand against the estate, the set-off exceeding the 
demand so held, and yet resisted or denied by the creditor of the 
estate. 

As the creditors, and others interested in an estate, are entitled 
to have all the assets collected, it would be dangerous to their 
interests to allow an administrator to use as a set-off in the county 
court, a demand exceeding the claim asserted against the estate. 
The administrator has ready access to the other tribunals, and has 
ample time to prosecute the demand of the intestate against the 
debtor. There seems to be no necessity for allowing such set-off 
to be asserted in the county court, and it is evidently not within 
the meaning of any part of the administration law, that such con- 
troversies should be adjusted in those tribunals. 

The decision of the circuit court, in rejecting the set-off, as a 
subject not within the cognizance of the county court, and conse- 
quently not within the jurisdiction of the circuit, when hearing an 
appeal from the county court, was correct, and the judgment is 
affirmed. 





(a) Gen’! Stat. of 1865, chap. 123, §13 ; Wagner’s Stat., p. 103. 
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Situ, plaintiff in error, v. Buspy, defendant in error. 
15 Mo. 387. 


1. Title Bond.—A bond to convey by a deed with general warranty, is. 
not satisfied by the mere execution of a formal instrument, with cove- 
nants of title, but implies that the obligor will convey an indefeasible 
estate, and that his deed shall be operative for that purpose. 


2. Contract— Consideration —The inability of a party to do an act pre- 
sently, which was to be performed in future, will not prevent his re- 
covery of the consideration which had been promised to be paid for 
the act, before the arrival of the period for the performance of the thing 
stipulated to be done. 


3. Condition precedent.—If a day be appointed for the payment of money, 
which may happen before the act which is the consideration for such 
payment is to be performed, an action may be brought for the money 
before performance of such act ; such act is not a condition. 


[* 888] *Error to Clinton Circuit Court. 
Loan & Vorizs, for plaintiff in error. 
S. L. Lzonarp, contra. 


[* 389] Scorr, J., delivered the opinion of the court. 


This was a petition in debt in attachment, begun by Smith, 
assignee of John Townsend, against Milton Busby, on a note 
executed by Busby for $337.50, payable 15th May, 1847, and 
dated March 20th, 1845. Plea, the generalissue. On the trial, 
after proving the assignment, the plaintiff read the note in evi- 
dence, after which the defendant proved that the note sued on 

was given as part purchase money for two tracts of 
[* 390] *land of 160 acres each. At the time of giving the 

note, a certificate of pre-emption was passed to Busby 
for one quarter section, and a bond executed by Townsend, the 
assignor of the note in suit. The note sued on was of those 
mentioned in the bond, which was identified by the witness. The 
bond was then read. in evidence, from which it appeared that 
Townsend bound himself in the penalty of $1,800 to Busby, con- 
ditioned to make to Busby a warranty deed to the northeast quar- 
ter of section 33 in township 57, range 35, on the payment of 





JANUARY TERM, 1852. 





Smith » Busby. 15 Mo. 





eight hundred and seventy-five dollars, in three notes bearing even 
date with the bond. The bond was dated May 20, 1845. The 
defendant then read a patent for the above tract of land, issued 
by the State of Missouri to S. L. Leonard, and proved by him 
that the said land had been selected by the State, under the author- 
ity of the United States; that he purchased Townsend’s interest 
therein, who had a pre-emption thereto, and had proved up the 
same at sheriff’s sale on an execution against Townsend, who was 
now insolvent. 

The plaintiff then proved by an agent of Busby, that he rented 
the land to Townsend for $100 and took his obligation therefor, 
which was delivered by Busby, who afterwards received the rent ; 
that when Townsend sold the land to Busby and executed the 
above title bond, certificates of pre-emption had not been issued. 
Townsend and Busby went to the office to prove Townsend’s right 
to pre-emption, but in consequence of some previous omission it 
‘was not then proved, but shortly after the certificate was issued, 
and it, together with the bond and the obligation for rent, was 
placed in the agent’s hands, by whom they !were delivered to 
Busby. The plaintiff then offered to prove that of the three notes, 
mentioned in the above bond, one was payable before that on 
which this suit was brought, and that the other was not due. This 
evidence was rejected. The plaintiff also offered in evidence the 
following agreement between Busby and Leonard, which was also 
rejected: ‘‘ Whereas we, the undersigned, have severally claims to 
the northwest quarter section 34, township 57, range 35, and the 
northeast quarter section 33, township 57, range 35; and whereas 
the undersigned, Milton Busby, has actually paid out some nine 
hundred dollars for said northwest quarter of section 34; and 
whereas the undersigned, Solomon L. Leonard is satisfied that he 
has an indefeasible title to both said quarters, but in consideration 
that it would be hard for said Busby to entirely lose said $900, 
and also to suppress strife and bickering and to promote kind 
feelings, and also in further consideration of two hundred and 
sixty-six dollars and thirty-three cents, the entrance money which 
said Leonard paid therefor, with interest to the present 
time, by said *Busby to said’ Leonard paid, said Leonard {[* 391] 
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has made a deed of conveyance of said northwest quarter 
section 34 to said Busby, and said Busby declares that he has 
no just claim for said northeast quarter section 33, and that he will 
in no manner molest or harass said Leonard about said last men- 
tioned quarter, but, on the contrary, he declares himself satisfied 
with the arrangement above set set forth. 


Witness our hands and seals this twelfth day of November, in 
the year of our Lord, eighteen hundred and forty-seven. 
Sotomon L. Leonarp, [seal.] 
Mixton Bussy, [seal. ] 


From this state of facts, the question arises whether there was 
a failure of the consideration of the note sued on, or whether the 
plaintiff is entitled to recover. In the consideration of this ques- 
tion the evidence offered and rejected will be regarded as in the 
case and the facts it tended to prove will be taken as true. 

In the court below, the plaintiff submitted to a non-suit in con- 
sequence of an instruction to the effect, that the land having been 
purchased by Leonard from the State, before the commencement 
of this suit, and he is still holding title to the same, and Town- 
send being unable to make a good title to the land, and insolvent, 
the consideration of the note sued on has failed. 


It may be conceded that a covenant to convey by a deed with 
general warranty, is not satisfied by the mere execution of a 
formal instrument with covenants of title, but implies that the 
covenantor will convey an indefeasible estate, and that his deed 
shall be operative for that purpose. It may likewise be admitted, 
for it is statute law, that the maker of a note sued on may make 
the same defense against the assignee, that he might have made 
against the assignor or payee. 


At common law, a failure of the consideration of a bond, 
whether partial or total, was no defense to an action on the’ 
instrument. A partial or a total failure of the consideration 
of a note might be used as a defense to an action upon it. 
Our statute has now abolished all distinctions between bonds and 
notes in this respect, and a failure of consideration, in whole or 
in part, may be given in evidence to defeat or diminish the recov- 
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ery in an action on those instruments: Code 1845, page 832.(a) 
Notwithstanding this provision, we are still left to general prin- 
ciples to ascertain what is a failure of consideration. Where a 
party has promised another to pay him money on a given day, 
in consideration of an act to be performed subsequently to that 
day, the insolvency of him who is to perform the subsequent act, 
is no bar to a recovery of the money promised in an 

action at law. How far such a consideration *would [* 392] 
influence courts of equity, it is not necessary now to 

determine. Nor would the inability of a party to do an act pres- 
ently, which was to be performed in future, prevent his recovery 
of the consideration which had been promised to be paid for the 
act, before the arrival of the period for the performance of the 
thing stipulated to be done. Thougha party may be unable to 
do an act to-day, it does not follow that he may not be able to do 
it six months hence. That lands have been sold to a third person 
which a party has promised to convey to another in future, does 
not necessarily preclude the idea that the party promising will not 
be able to perform his undertaking. It is a settled principle, that 
if a day be appointed for the payment of money, or part of it, or 
for doing any other act, and the day is to happen, may happen, 
before the thing which is the consideration of the money, or other 
act is to be performed, an action may be brought for the money, 
for not doing such other act before performance; for it appears that 
the party relied on his remedy, and did not intend to make the 
performance a condition precedent: 1 San. 320. In 11 Wend. 
48, Johnson v. Wyzant, it was held that on a contract for the 
sale of lands, by a vendor against a vendee, in which the consid- 
eration money is to be paid in installments and the conveyance to 
be made upon payment, if suitis delayed until all the installments 
are due, the covenants then become dependent. In this, however, 
the action was on acovenant, and the breach assigned was the non- 
payment of all the installments. Soitappears the whole sum was 
due by a single instrument. A difficulty may arise in the applica- 
tion of the principle of the above case to those circumstanced as the 





(a) Gen’l Stat. of 1865, chap. 172, § 24; Wagner’s Stat., p. 1061. 
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one now under consideration, where separate securities are given 
and separate suits become necessary. If the securities should be 
assigned to different persons, in case of a partial failure of 
consideration, how would it be apportioned among the differ- 
ent holders ; would the maker use the defense against which of 
them he pleased ; would the last assignee be first resorted to ; or 
would the contribution be in proportion to the respective amounts 
of the notes? But one assignee being before the court how 
would the date of the assignments be ascertained? 5 John. C. R. 
235. 


But this case steers clear of this difficulty as it appears that one 
of the notes was not due. 


The defense to this action is an entire failure of consideration, 
but viewing the subject in the most liberal manner for the defend- 
ant, Busby, we do not see how it can be supported. He was put 
in possession of the land; he received rent for it. He had the 

very thing he contracted for. It is unjust to take pos- 
[* 393] session of land, under a contract of sale, *retain it and 

yet refuse to pay the purchase money. The vendor 
should have his money or his land, and if the vendee intends to 
rescind the contract, he should relinquish his claim to the vendor 
‘and abandon the possession. The defense set up can only be 
maintained on the ground that Busby has a right to rescind the 
contract. Can he now do this? Has he not placed himself in a 
situation by which he is restrained from such a course? By his 
contract with Leonard, he has disposed of the very land, the price 
of which, in part, is the subject of this controversy. The caution 
with which he has worded his agreement will not avail him. Init he 
recites that he had a claim to this very land, and, although there is 
a subsequent disclaimer of title, and a total omission of all words of 
conveyance, yet the transaction would seem to amount to a release 
in effect. For a valuable consideration, he has precluded himself 
from an inquiry into the legality of the proceedings on the part 
of Leonard. It is impossible to read the agreement between 
Leonard and Busby, and say it was not an assumption of the power 
on the part of Busby to dispose of the land whose value is the 
subject of this suit. If Busby should now rescind his contract 
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with Townsend, and put him upon Leonard, what consideration 
will Leonard have received for his conveyance of N. W. quarter 
section to Busby? If Busby intends to rely upon a rescission of 
the contract, he should have taken no step by which his right to 
do so could be compromised.(@) 

The other Judges concurring, the judgment will be reversed 
and the cause remanded. 


Heatu’s Adminstrator, defendants in error, v. ASHLEY’s Admin-, 
istrator e¢ al. plaintiffs in error. 


15 Mo. 398. 


Equity—Infant.—A decree in a chancery cause against an infant, for want 
of answer, and without proof of the statements of the bill, is altogether 
erroneous. 


Error to Benton Circuit Court. 
Haypen & Wrieut, for plaintiffs in error. 
WINSTON, contra. 


*GAMBLE, J., delivered the opinion of the, court. [* 395] 

A decree in a chancery cause against an infant, for 
want of answer and without proof of the statements of the bill, is 
altogether erroneous. Chancellor Kent in Mills ». Dennis 3 John. 
C. R. 367, states the rule clearly and concisely. 

The second point made in this case ; that the decree is errone- 
ous because no day was given to the infant, after he came of age, 
to appear and show cause against the decree; has the sanction of 
the same high authority, but I am not prepared to admit that 
that rule, though it prevails in the courts of chancery in England, 
is to be introduced into our practice. It is not necessary to the 
determination of this case, upon the present writ of error, that 
this question should be decided, and when it is to be passed upon, 
it will require a wider range of investigation, than the mere 





(a) See Wellman v. Dismukes, 42 Mo. 101. 
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examination of books, showing that it has been adopted and 
generally adhered to in the English courts of chancery.(a) 
The decree is reversed and the cause remanded. 


Davis & ALLEN, appellants, v. FosTer, respondent. 
15 Mo. 395. 


Conveyance— Construction.—A conveyance containing a clause, transfer- 
ing a negro woman to another, during her natural life, and reserving 
the increase of the negro woman for the heirs of a third person, to be 
divided among them by the grantor or his personal representatives, 
passes no present interest in the increase of the negro to such heirs, 
and they cannot have partition of them. 


Appeal from Linn Circuit Court. 


LEONARD, ABELL & STRINGFELLOW, for appellants. 


[* 397] *Apams & HaybEN, conira. 


RYLAND, J., delivered the opinion of the court. 


The construction of the conveyance by George 8. Foster of the 
negro woman, Dice, to the defendant, Margaret Foster, is the 
-principal matter in the present controversy. This conveyance 
contains the following clause, ‘‘to have and to hold the said negro 
woman, Dice, during her natural life.” ‘The increase of the 
said negro woman is reserved for the heirs of said James S. Fos- 
ter, and to be divided among the said heirs of James S. Foster by 
me or my personal representatives, so as to make an equal distri- 
bution, taking into consideration what I have given to said chil- 
dren.”” ‘‘And at her death (that is the defendant’s death) the 
negro girl, Dice, is to be divided among said minors (naming 
them) equally.” 

The plaintiffs claim the increase of Dice under this conveyance. 

Upon acareful examination of this conveyance, it becomes clear 





(a) Hendricks +. McLean, 18 Mo. 32; Creath ». Smith, 20 Mo. 113; 
Shields 0. Powers, 29 Mo. 315. 
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that there is no grant in it of any present estate in the increase of 
the negro woman, Dice, to the children of James S. Foster, the 
grandchildren of the grantor. Neither the terms of the convey- 
ance, nor the intent’ of the grantor, as gathered from the whole 
instrument, can be construed into a grant of any present interest 
in and to the increase of the woman Dice, to the grandchildren of 
George S. Foster. ‘The increase of the woman is reserved for 
the heirs of James 8. Foster, to be by me or my personal repre- 
sentatives distributed,” &c. Here is no passing of any 

*present interest in the increase of Dice to the heirs of [* 398] 
James S. Foster. Nor can such terms be made into a 

grant. The obvious design of the grantor was to save the con- 
trolling power and the interest in the increase to himself, which he 
might hereafter distribute, or which his legal representatives might 
distribute. 

To construe this instrument into a grant of a present estate in 
the increase of the negro woman Dice, to the heirs of James S. 
Foster, would produce the absurdity of supposing the grantor, 
George S. Foster, intended to give power to those minors to 
have a partition or sale of each child of the negro woman, Dice, 
as soon as it was born. 

The deed of conveyance then, in the opinion of this court, 
passed no present estate in the increase of Dice to the children of 
James S. Foster. Neither the words of the instrument, nor the 
intent of the parties allow of the passing of any estate in such 
increase to the grandchildren of George S. Foster. 

The court below declared the law to be, ‘“That under the deed 
from George S. Foster to Margaret Foster, the plaintiffs cannot 
have a partition of the slaves, until the death of George S. Foster, 
or until he orders or authorizes a partition.” This instruction is 
wrong in the latter clause of it. It should have stopped at the 
simple declaration, that the plaintiffs were not entitled to a parti- 
tion in these slaves. But as the judgment of the court below, 
was, upon the whole case, for the right party, and as the qualifi- 
cation in the instruction was to the injury of the defendant, who 
notwithstanding had judgment, the judgment below is affirmed, 
the other Judges concurring. 
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GULLETT, appellant, v. Hoy & Orton, respondents. 
15 Mo. 399. 


Note— Endorsement after Maturity—Equities.—The endorsee of a negotiable 
note, endorsed after it became due, takes it subject to all the equities 
attached to itin the hands of the payee. But the equities must be such 
‘aS are connected with the note itself, and not such as grow out of dis- 
tinct and independent transactions between the original parties. A 
set-off that might have been asserted against the payee, cannot be set 


up against the endorsee, although the note was transferred after it 
became due. 


Appeal from Livingston Circuzt Court. 
HaypeEn, for appellant. 
ABELL & STRINGFELLOW, conira. 


GAMBLE, J., delivered the opinion of the court. 


Gullett, as the endorsee of a negotiable promissory note, sued 
Hoy & Orton, the makers. The endorsement to Gullett was made 
by the payee after the maturity of the note. The defendants, in 
their answer, rely upon an offset due to them from the payee of 

the note before his endorsement of it to Gullett. The 
[* 400] plaintiff demurred to the answer *claiming the set-off, 

and the circuit court overruled the demurrer. As the 
offset claimed exceeded the amount of the note, judgment was 
rendered for the defendants. 

The note in this case being negotiable, the statute which fixes 
the rights and liabilities of parties to bonds and ordinary notes 
when assigned, does not apply, but we must look to the general 
law applicable to bills of exchange, as by statute this note ‘‘has 
the same effect and is negotiable in like manner as an inland bill 
of exchange.” 

This note being endorsed after it became due, the endorsee took 
it subject to all the equities attached to it in the hands of 
the payee. These equities are such as are connected with the 
note itself, and not such as grow out of distinct and independent 
transactions between the original parties. A set-off that might 
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have been asserted against the payee cannot be set up against the 
endorsee, although the note was transferred after it became due : 
Burroughs v. Moss, 10 Barn. & Cress., 558 ; 10 Mees & Wells, 
696 ; 2 Penn. Sate R., 103 ; Story on Bills, § 220. 

The demurrer to the set-off should have been sustained, and 
judgment should have been rendered for the plaintiff for the 
amount of the note and interest, as the set-off was the only defense 
made in the answer. The judgment is therefore, with the con- 
currence of the other Judges, reversed and the cause remanded 


that it may be proceeded with in accordance with this opinion.(a) 
*® 


GoBIN, appellant, v. HUDGENS, respondent. 


15 Mo. 400. 


New Trial—Error.—The supreme court will not reverse a judgment, un- 
less it appears that error was committed by the circuit court materially 
affecting the merits of the case. 


Appeal from Livingston Circuit Court. 
HaypEn, for appellant. 
ABELL & STRINGFELLOW, contra. 


*GAMBLE, J., delivered the opinion of the court. [*402] 


This was a civil action under the new code of practice to re- 
cover slaves.. The trial was submitted to the court, and the court 
found a general verdict for the defendant, without finding the 
facts as required by the second section of the fifteenth article of 
the code. This section requires the decision of the court to be in 
writing, and that the facts shall be first stated, and then the con- 
clusion of law upon the facts. The third section provides a mode 
for having a review in the circuit court of either a question of law 
or fact, and requires that, for that purpose, a case shall be made, 
containing so much of the evidence as may be material to the 





(a2) Wheeler . Barrett, 20 Mo. 573; Unseld v. Stephenson, 83 Mo. 161 ; 
Mattoon v. McDaniel, 34 Mo. 188; Arnot 7. Woodburn, 35 Mo. 99. 
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questions to be raised. When the court finds the facts, it is only 
by this proceeding, in making a case, that the evidence relating 
to the question of fact, or material to the question of law, is pre- 
served. 

Instructions were asked in the present case ; but that practice is 
evidently inappropriate and useless, when is is the duty of the 
court to find the facts, and pronounce the law upon the facts 
found. If the facts found do not warrant the conclusion of law, 
the judgment is erroneous. But this conclusion of law, to be 
stated in the decision of the court, is distinct from the judgment, 
for the act directs that after the decision is made containing the 
facts and the conclusion of law, ‘‘ judgment upon the decision 
shall be entered accordingly.” 

There is a great difficulty in determining the proper course to 
be adopted in a case like the present. Although there was a mo- 
tion fora new trial, and a motion in arrest of judgment, there 

appears to have been no question made upon the fail- 
[* 403] ure of the court to make a decision *in conformity to the 

code. In fact, the whole proceeding has been conducted 
as if there had been no change whatever in the practice. 

This court is directed by the seventeenth section of the nine- 
teenth article, not to reverse a judgment unless it shall believe 
that error was committed by the circuit court against the appel- 
lant, materially affecting the merits of the case.(a@) To reverse 
the judgment for the reason that the record does not contain the 
decision of the court upon the facts and law, would be to reverse 
it because the merits do not properly appear upon the record, and 
because a form was not adopted which neither the parties nor the 
court appear to have thought of. 

Upon the whole, it is probably the safer rule to say that the 
judgment shall be presumed to be correct, until error is shown in 
the mode prescribed by law; and, therefore, the judgment is 
affirmed. (d) 





(a) Gen’l Stat, of 1865, chap. 135, § 40; Wagner's Statute, p. 1068; 
Johnson v Arendall, 34 Mo. 388; Valle v. Cerre, 36 Mo. 592. 
(>) Bates v. Bower, 17 Mo. 550. 





OCTOBER TERM, 1851. 
Holliday v. Lewis. 15 Mo. 








Houiiway, defendant in error, v. Lewis, plaintiff in error. 


15 Mo. 403. 


Replevin—Special Property—Possession.—A party who never has had the 
actual possession of personal property, and who is not the general 
owner cannot maintain replevin, against a party in actual possession. 
A person having only a special property, or an interest of a temporary 
or limited nature, must have had the possession. 


Error to Buchanan Circuit Court. 


STATEMENT OF THE CASE. 


This was an action of replevin, brought in the Buchanan circuit court, 
at the March Term, 1848, by Holliday against Lewis for the recovery of 
three mules, which were alleged to be the property of Holliday, and to 
have been taken and detained by Lewis. The mules were replevined by 
the sheriff and delivered to Holliday. 

The plaintiff read in evidence an order subscribed by Archer Gillespie, 
which authorized plaintiff to receive the possession of any mules and 
horses which had strayed from the party or been left by the escort of 
Commodore Stockton, lately under the command of said Gillespie, which 
order was dated 27th October, 1847. 

The court gave the jury the following instructions : 

“If the mules in contest belonged to Commodore Stockton, and Stock. 
ton, either by himself or through any of his subordinate officers, let the 
keeping of the mules in the declaration mentioned, to plaintiff, and au- 
thorized him to take them into possession, and plaintiff made demand 
thereof of defendant who had them in possession, before the commence- 
ment of this suit, offering reasonable pay for his trouble, then the plain- 
tiff was entitled to the possession thereof, and the jury will find for the 
plaintiff, but if the plaintiff was not entitled to the possession, the jury 
will find for the defendant.” 

“If the jury find for plaintiff, they will find damages for the detention 
but not for the value, the mules having been delivered to plaintiff by the 
sheriff on the writ in this case.” 

“If the jury find for the defendant, they will find the value of the mules 
and also damages for the use of the same from the time of issuing the 
writ in this case.” 

To the giving of the said instructions the defendant excepted. 

The jury then found a verdict for the plaintiff, and the defendant 
moved in arrest of judgment, and to set aside the verdict and give a new 
trial for reasons assigned, which were severally overruled by the court 
and the opinions of the court excepted to. Judgment being rendered 
upon the verdict, against the defendant, he hath brought the case to this 
court by writ of error, and assigned for error the opinions of the court 
excepted to. 





¢ 


SUPREME COURT OF MISSOURI. 
Holliday o. Lewis. 15 Mo. 








HaypEN & Vortgs, for plaintiff in error. 
ARCHER, contra. 


[* 406] *Ryzanp, J., delivered the opinion of the court. 


The only question from the above statement, of any importance 
for our consideration, is that which respects the plaintiff’s right to 
maintain this action. Can the plaintiff Holliday, who never had 
tho actual possession of the mules in question, and who was not 
the general owner, maintain replevin against the defendant Lewis, 
who had the mules in his actual custody ? 

Chitty, in his Treatise on Pleadings, says a person having a 
special property in the goods may support trover against a stranger 
who takes the goods out of his actual possession; as a sheriff, 
carrier, factor, a warehouseman, consignee, pawnee, or trustee, or 
an agister of cattle: 1 Chitty’s Pleadings, 173. There must be 
actual possession; the goods must be taken from:the possession 
of him who has the special property. _ 

‘‘An action for an injury to personalty may also be brought in 
the name of the person having only a special property or interest 
of a limited or temporary nature therein. But in this case, the 
‘ general rule seems to be that the party should have had the 
possession.”” 1 Chitty’s Pleadings, 71. 

Greenleaf, speaking of evidence in trover, says there must be— 
shown in the plaintiff a right to the present possession of the 
goods. If he has only a special property, there must ordinarily 
be evidence of actual possession. 2 Greenleaf Ev. sec. 640. 


In this case, the testimony only shows an authority given to the 
plaintiff by one Archer W. Gillespie to send for, take and receive 
any mules or liorses which strayed from the party or had been 
left upon the road by the escort of Commodore R. F. Stockton, 
under the command of said Gillespie. The plaintiff was merely 
the agent of said Gillespie, to take and receive the mules or horses 
that had strayed or been left on the route. He never had these 
mules in his possession ; was not in any way liable over for them 
to Gillespie, and has no right of action in his own name for them. 
The court below erred in refusing to give the instructions asked 
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for by the defendant in regard to the plaintiff’s right to imme- 
diate possession ; also in regard to the right of a person, who has 
a special property to maintain this action, without actual 
possession *having been once had. The authorities are [* 407] 
ample on this subject, and although these here cited 

speak of the action of trover, they are applicable to replevin. 

The court erred in giving the instruction to the jury which 
appears on the record as the first one given. This instruction 
does not contain the law of the case. 

There is much testimony preserved in the bill of exceptions, 
which is nothing more than hearsay, and it should not have been 
given to the jury. 

The other Judges concurring, the judgment below is reversed 
and cause remanded to be further proceeded in accordance with 
this opinion. 


Ho.ipay, Adm’r. of Fuchs, appellant, ». Doyon, respondent. 
15 Mo. 407. 


Forcible Entry and Detainer.—Action by Administrator.—Where there was 
a demise of premises by the intestate, the administrator cannot main- 
tain an action of unlawful detainer. 


Appeal from Circuit Court of Buchanan. 
Haypen, for appellant. 
*VoRIES, contra. [* 408] 


GAMBLE, J., delivered the opinion of the court. 


The appellant, Holliday, calling himself administrator of Henry 
J. Fuchs, filed his complaint before a justice of the peace in 
Buchanan county against Doyon, alleging that ‘‘the defendant 
willfully and without force, held over a certain room, &. (de- 
scribing the property and its situation), after the termi- 
nation of the time for which it was let to him, *and [* 409] 
after demand made in writing for the delivery of the 

MO. R. VOL. XV. 17 
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possession thereof by the plaintiff who has the legal right to the 
possession.” 

The defendant appeared before the justice, and moved to dis- 
miss the complaint, because the plaintiff sued as administrator, 
and for other causes assigned, and this motion being overruled, 
the parties proceeded to trial and the plaintiffhad judgment. The 
defendant appealed to the circuit court, and there renewed his 
motion to dismiss, which was sustained, and the plaintiff appealed 
to this court. The only point made is whether the circuit court 
erred in dismissing the complaint because the plaintiff sued as 
administrator. 

If under the complaint, the plaintiff could only recover by show- 
ing a demise, by his intestate, the complaint would be bad, as it 
would be necessary for him then to show a derivative title to the 
possession : Holland v. Reed, 11 Mo. R. 605 ; Picot v. Masterson, 
12 Mo. R. 303.(@) But if under this complaint, the plaintiff 
might show a demise by himself to the defendant, then ithe intro- 
duction of the words of description (‘‘ Administrator of the estate 
of Henry J. Fuchs”) in the commencement of his complaint, did 
not authorize the circuit court to dismiss it. That he might show 
a demise by himself to defendant under this complaint, there 
can be no doubt, and therefore the action of the circuit court was 
premature and erroneous, and its judgment, with the concurrence 
of the other Judges, is reversed and the cause remanded. 


WALDEN, defendant, v. VALIANT, respondent. 


15 Mo. 409. 


Garnishment—Note.—A judgment cannot be rendered against a garnishee 
on a negotiable note that had beenfassigned before the service of the 
garnishment. 


Appeal from Platte Circuit Court. 


ALMOND, for appellant. 





(a) But see Gen’l Stat. of 1865, chap. 187, § 38; Wagner’s Stat. p. 648. 
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Witson & REEs, contra. 


*Scort, J., delivered the opinion of the court. [*410] 


This was an action of assumpsit, brought by Valiant against 
William Victor, John Hardin and William Smith, in which the 
appellant, Walden, was summoned as a garnishee. The proceed- 
ings were discontinued as to Hardin and Smith, and a final judg- 
ment was rendered against Victor alone. At a term subsequent 
to the rendition of the judgment, a judgment was rendered against 
the garnishee, on his interrogatories filed in the cause. So much 
of the answer of the garnishee as raises the question in the cause, 
is as follows: ‘On or about the 25th day of November, A. D. 
1846, this garnishee attended a public auction of goods, wares 
and merchandize, in the town of Weston, in Platte county, Mis- 
souri, which goods, wares and merchandize this garnishee under- 
stood belonged or had belonged to the said William C. Victor, 
and were sold by the said defendants, John R. Hardin and Wil- 
liam Smith. This garnishee purchased at said auction, goods, 
wares and merchandize to the amount and value of $4.76, for 
which this garnishee executed and delivered to the said John R. 
Hardin his negotiable promissory note, payable twelve months 
after the date ; said note being dated November 25th, 1846, and 
bearing interest at the rate of ten per cent. per annum from due till 
paid. And this garnishee further states that on the 4th January, 
1847, the said Jno. R. Hardin transferred and assigned said promis- 
sory note to Wm. B. Almond, and then and there delivered 
to said Wm. *B. Almond said note, and now holds [* 411] 
the same as he is informed and believes.” 

This garnishee further states that said Hardin and Smith made 
the sale of said Victor’s goods and chattels, as aforesaid, by vir- 
tue of and under an instrument of writing, executed by the said 
Victor to the said Hardin, on or about the 10th day of November, 
A. D., 1846, authorizing said Hardin and the defendant, 
William Smith, to sell and dispose of the same to pay them their 
fees as his attorneys, and to pay over the residue, if any, to 
the wife and family of the said Victor, as he is informed and 
believes.” 
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‘¢ And this garnishee further states, that he is informed and 
believes, that said Hardin assigned said note to said Almond for 
services as an attorney performed by the said Almond for the said 
Victor, prior to said auction, under an agreement to that effect 
made between the said Almond and Hardin and Smith, and also 
another agreement between the said Hardin and Smith and Victor 
—both of said agreements having been made prior to said auction, 
and that said promissory note was paid to the said Almond for 
said services under the agreements before alluded to, and this 
garnishee, from his best information, knowledge and belief, be- 
lieves that said note now legally and equitably belongs to the said 
William B. Almond. ' 

There was no replication to, nor denial to the answer. 

By an agreement between the parties, the correctness of the 
judgment below on this answer is the only point in the cause to be 
considered. 

It is obvious that the legal title to the note was never in Victor. 
Hardin held it as trustee, and the inquiry is, whose equity first 
attached, Almond’s or Valiant’s? The solution of this question 
will depend upon the weight to be given to the answer of the gar- 
nishee. 

The garnishee stands indifferent between the parties. . He ad- 
mits his indebtedness, and it is a matter of no concern to him to 
whom he discharges it. Not having a personal knowledge of the 
fact, to whom the debt belongs, he, from information, asserts his 
belief, that by an agreement long anterior to the garnishment, the 
proceeds of the note were to be applied to the payment of a debt 
due William B. Almond, for whose benefit it is obvious this 
defense is made. The answer not being denied, and being sub- 

titted as evidence to the court, warranted a different judgment 
from that pronounced in the cause. The judgment should be 
reversed and the other Judges concurring it is reversed.(a) 











(a) Gen’l Stat. of 1865, chap. 142, § 26 ; Wagner’s Stat. p. 668. 
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VEAL, appellant, v. Cuariton County Court, respondent. 


15 Mo. 412. 


School Fund.—A county court having loaned township school funds at 
ten per cent., has no right, upon the application of the inhabitants of 
the township, to reduce the rate of interest. 


Appeal from Chariton Circuit Court. 
TURNER, for appellant. 


Scott, J., delivered the opinion of the court. 


Veal, who was school commissioner of township 55 in range 
19, in the county of Chariton, filed his petition in the circuit court 
of said county, praying for a conditional mandamus to the 
county court of that county, requiring that body to collect the 
annual interest due on a bond executed by James Dempsey and 
others to the said county for the use and benefit of the inhabitants 
of said township, or to show cause to the contrary. 

It appears that the bond bore ten per cent. interest, and that Veal, 
the commissioner for the said township, which was duly organized 
for school purposes, had applied to the county court to 
enforce the payment *of the interest on the bond, [* 413] 
which was by its terms made payable annually, and that 
the court had refused to grant the application. 


The county court, in answering the mandamus, stated, that at 
the February term, 1849, James Dempsey presented a petition to 
said court, signed by a majority of the householders of said town- 
ship, praying saidcourt to reduce the rate of interest on the said 
bond from ten to six per cent.. Whereupon, it was ordered that Jas. 
Dempsey, from and after the 1st of January, 1849, pay to the 
county treasurer six instead of ten per cent. interest on his bond 
until further ordered, and that the county treasurer be notified of 
this order. -At the February term of the court, 1851, a petition, 
signed by a portion of the inhabitants of said township, was pre- 
sented, praying a rescission of the former order, against which 
there was a remonstrance of some of the inhabitants. The court, 
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upon a hearing of the petition and remonstrance, ordered that for 
the future Dempsey pay ten per cent. interest on his debt. 

This, in effect, remitted to Dempsey four per cent. of the inter- 
est on his debt for upwards of two years. 

Upon the filing of the answer, it was demurred to by Veal, and 
his demurrer was overruled and a judgment for costs rendered 
against him, from which he appealed to this court. 

Section numbered sixteen in every township was granted by the 
Congress of the United States to this State for the use of the in- 
habitants of such township for the use of schools. This grant 
was solemnly accepted by the people of this State, in convention 
assembled, who, at the same time, declared that it should be the 
duty of the General Assembly to apply the funds which may arise 
from such lands in strict conformity to the object of the grant. 
These sections, having been sold in pursuance to the laws of the 
State, the money arising from their sale is regarded as a substi- 
tute for the land granted. It is a permanent fund, not only for 
to-day or to-morrow, but for the distant future, and it is both the 
policy and the duty of the State so to manage it, that its benefits 
may be experienced by generations yet tocome. This may seem 
impossible, but it is, nevertheless, the duty of those entrusted 
with the care and management of it, to use all endeavors to per- 
petuate its advantages as long as possible. It is a great error to 
suppose that the inhabitants of a township, for the time being, 
can dispose of or in any way impair the fund. They are the pas- 
sive recipients of its increase for the use of schools, so long as 
they are inhabitants of the township, but those who are to come 
after them have as much right to it as they have, and it is the 

policy of the law to preserve it for them. 
[*414] *The ninth section of the 2d article of the act to provide 

for the organization, support and government of common 
schools, entrusts the county courts with the care and management 
of the school funds of the respective townships within their juris- 
diction. The succeeding section of the same articie makes it their 
duty to loan the funds, for the highest rate of interest that can 
be obtained, not exceeding ten nor less than six per cent. In re- 
lation to these funds, the county courts are trustees. “They have 
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no authority te dispose of the principal entrusted, or any of its 
interest, otherwise than is prescribed by law. There is no differ- 
ence in this respect between the principal and the interest of these 
funds. If they can give away the one, they can give away the 
other. If a neighbor should put money in their hands to loan 
out for him at interest, and they should give it away or release the 
interest, would they not expect to make it good out of their own 
purses? What is the difference between that case and this? 
Would they not be ashamed, when asked for the money with which 
they were trusted, to offer an excuse for not paying it that all the 
people of the county in which they lived had petitioned them to 
give it away, and they had done so? The welfare of the State is 
concerned in the education of her children. She has provided and 
is providing means for that purpose, not only for those now in ex- 
istence but for those who may ‘come after them. The fund, as 
has been said, is a permanent one, and if every man, woman and 
child in a township should petition the county court to give it 
away, that which is by law entrusted to it, for the education of its 
children, it should, without hesitation, reject their prayer. The 
will of the people, when expressed in relation to matters in which 
they have a right to interfere, should be respected by their agents, 
but when they call upon those to whom is confided the administra- 
tion of the laws, to sacrifice their trusts and violate their oath, 
their will should be disregarded. 

The other Judges concurring, the judgment will be reversed and 
the cause remanded. 


KUYKENDALL, use of Middleton, Perry & Co., plaintiff in error, v. 
McDonatp & Vineyarp, defendants in error. 


15 Mo. 416. 


1. Fraudulent Conveyance—EHvidence.—The continued possession of per- 
sonal property, after the sale of it, is presumptive evidence of fraud, 
and becomes conclusive, unless the vendee shows that the sale was 
made in good faith, and without any intent to defraud creditors.(a) 





(a) But see Gen’ Stat. of 1865, chap. 107, § 10; Wagner’s Stat., p. 281. 
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2. Fraud—Question for Jury.—In all cases arising under the 10th section 
of the act concerning fraudulent conveyances, the jury are the triers 
whether the transaction is fraudulent or not. And in order to take a 
sale of goods out of the statute, it must not only be for a valuable con- 
sideration, but also bona fide. 


. Creditor—Preference—A debtor may give a preference to a particular 
creditor, or set of creditors, by a direct payment or assignment, if he 
does so in payment of his or their just demands, and not as a mere 
screen to secure the property to himself. 


Error to Platte Circuit Court. 


LEONARD, for plaintiff in error. 


[*417] *Haypen & GaRDENHIRE, contra. 


Scorr, J., delivered the opinion of the court. 


McDonald, the defendant, having obtained a judgment against 
William G. Burnes and John S. Light, levied his execution upon 
property in the possession of Light. Thereupon, Middleton, Perry 
& Co., claimed the property, and demanded an inquisition by the 
sheriff to ascertain its ownership. Middleton, Perry & Co., hav- 
ing obtained a verdict, McDonald, the plaintiff in the execution 
against Burnes & Light (but defendant here), then gave to the 
sheriff a bond of indemnity, and required him to sell the property 
levied on. This was accordingly done, and this suit was brought 
to the use of Middleton, Perry & Co., the successful claimants of 
the property, seized under execution, in the name of James 
Kuykendall, to whom, as sheriff, the bond was executed. 

The defense to this action was, that the conveyance of the 
property to Middleton, Perry & Co., executed by Light to them, 
and under which they claimed, was void, being made to hinder 

and delay his creditors. In consequence of the direc- 
[* 418] tions of the court below, the plaintiff *took a non-suit, 

and after an unsuccessful motion to set it aside, sued 
out a writ of error from this court. 


Middleton, Perry & Co., claimed the property levied on by vir- 
tue of a conveyance made by Light, the 6th April, 1846, and 
recorded. The debt due by Light to McDonald, on which there 
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were judgment and execution, was payable the 3rd June, 1845. 
The property levied on, and other property not taken by the sher- 
iff, were conveyed to Middleton, Perry & Co., for the considera- 
tion of $1500, as expressed in the deed. Light also executed to 
Middleton, Perry & Co., a deed for two hundred and forty acres 
of land, in consideration of thesum of $1000. The land was pub- 
lic land, and in the opinion of some of the witnesses, not worth 
more than the government price, though at the trial it was proved 
to be then worth $1200. The property mentioned in the first 
deed was, at the time of sale, delivered to Middleton, Perry & Co., 
and immediately restored to Light, who also continued in posses- 
sion of the land conveyed. There was evidence conducing to 
show that the property conveyed by Light was worth much more 
than was paid for it. The property levied on by the sheriff was 
found in the possession of Light. Evidence was produced, show- 
ing that Light was indebted to Middleton, Perry & Co., ina 
considerable sum, at the time of the conveyances, and of their 
assuming to pay, and paying debts, due by him to others for a 
large amount. 

It would be an endless task to copy and review all the instruc- 
tions that were given and refused on the trial of this cause, and 
it is not deemed necessary, as the argument in this court was con- 
fined singly to the question, whether the remaining in possession 
by the vendee, after an absolute sale of personal property is fraud 
per se, and so to be declared by the court as a matter of law; or 
whether under the 10th section of the act concerning fraudulent 
conveyances, it only creates a presumption of fraud, which may 
be repelled by evidence satisfactory to the jury, that the sale 
was made in good faith and without any intent to defraud 
creditors. 

This revives the old question, whether the continuing in pos- 
session of personal property after a sale is a fraud in law, and so 
to be declared by the court; or whether it is a fact to be put to 
the jury as evidence of fraud, who are the triers whether the trans- 
action is fraudulent or not. The contrariety of opinion enter- 
tained by different courts, and the conflicting views in the same 
courts in relation to this question, induced the legislature, at the 
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late session, to interfere and settle it definitely. It was hoped 
this had been done, and that the matter would not be again 

agitated. The 4th section of the act referred to, pre- 
[* 419] scribes how *gifts of goods may escape the imputation of 

fraud, resulting from a want of possession in the donee. 
The 8th section shows how deeds of trust and mortgages, affected 
with a charge of fraud, growing out of the want of possession in 
the mortgagee and trustee, may avoida like imputation. But the 
case of an absolute sale, with possession continuing in the vendor, 
stood on different considerations, and no provision was made for 
its protection. It was made a presumption of fraud, and a con- 
clusive one, unless the jury was satisfied that it was made in good 
faith, without any intent to defraud creditors. The 10th section 
of the act was borrowed from the code of New York. The sec- 
tion, however, in that code, did not contain the words, ‘‘to the 
jury,” and their omission continued the old controversy, whether 
fraud was a question of law for the determination of the court, 
or a question of fact to be submitted to a jury. It was to settle 
this controversy that the words ‘‘to the jury” were inserted in our 
statute, and it is submitted that their insertion leaves no doubt 
but that in all cases arising under the 10th section, the jury are 
the triers whether the transaction is fraudulent or not. The con- 
tinued possession after the sale, is presumptive evidence of fraud, 
and it becomes conclusive, unless the vendee shows that the sale 
was made in good faith, and without any intent to defraud credi- 
tors. The possession in the vendor is all that need be shown, 
in the first instance by the creditor contesting the validity 
of the transaction ;, and that being shown, the statute presumes it 
to be fraudulent ; then the onus is thrown on the claimant of the 
property under the sale, to show from all the circumstances sur- 
rounding the transaction its true character, in order to repel the 
presumption of fraud ; and if he fails in his evidence to show that 
the sale was made in good faith, without any intent to defraud 
creditors, the presumption of fraud first raised by the law becomes 
conclusive evidence of the fact. In determining this question, 
the jury should not be satisfied with the mere absence of direct 
evidence of a fraudulent intent, in connection with proof of a val- 
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uable consideration. They should be satisfied that there was some 
good and sufficient reasons for leaving the property in the possession 
of the vendor. An agreement to permit a vendor to remain in 
possession of goods, after an absolute sale, is not the common 
course of business. It must therefore excite suspicion, and the 
interests of creditors, in all such cases, imperiously require that 
the vendee clearly explain how an absolute sale could have been 
bona fide, and yet the vendor retain the use and possession of the 
property sold.(@) 

In order to take a sale of goods out of the statute, it must not 
only be for a valuable consideration, but also bona fide ; 
as if one knowing of a *judgment and execution [* 420] 
against another, goes and purchases his goods, in order 
to defeat the execution ; although he may take possession, yet the 
sale will be judged fraudulent because his purpose is iniquitous. 
1 Bur. 474. But cases of this kind should not be confounded 
with those which only amount to a giving of preference to one 
creditor over another. A debtor may give a preference to a par- 
ticular creditor, or set of creditors, by a direct payment or assign- 
ment, if he does so in payment of his or their just demands, and 
not as a mere screen to secure the property to himself. The pen- 
dency of another creditor’s suit is immaterial, and the transaction 
is valid though done to defeat that creditor’s claim. 5 Tenn. 
R. 235; 3 M. & S. 871.(0) 

In the many cases which have lately come up, arising under the 
statute concerning fraudulent conveyances, a great deal has been - 
said about ‘‘a valuable consideration.”” Certainly a monied con- 
sideration for an assignment of goods much disproportioned to the 
value of goods assigned, would not take a conveyance out of the 
statute. The consideration must be adequate. Not that courts will 
weigh the value of the goods sold and the price received in very nice 
scales, but all circumstances considered, there should be a reasonable 
and fair proportion between the one andthe other. Cases in which 
the question of inadequacy of consideration arises between the 





(a) State v. Smith, 31 Mo. 566; State 7. Rosenfield, 35 Mo. 472; Hart- 
man v. Vogel, 41 Mo. 570. But see Claflin 7. Rosenberg, 42 Mo. 439. 
(b) Richards v. Levin, 16 Mo. 596; Potter 7. McDowell, 31 Mo. 74. 
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grantor and grantee of a deed, where suit is instituted for the 
purpose of setting aside the grant on the ground of imposition, 
are not applicable in determining a question of the fairness of a 
consideration between a vendee and creditor under the statute 
concerning fraudulent conveyances. What inadequacy of con- 
sideration would induce a court to set aside a conveyance at 
the instance of the grantor, on the ground of imposition, is an 
entirely different question from that degree of inadequacy which 
would avoid an assignment on the ground of fraud in a suit by 
creditor or purchaser against the assignee. Inadequacy of price, 
when unreasonable, is evidence of a secret trust, and it is prima 
facie evidence that a conveyance is not bona fide if it is accom- 
panied with any trust.(a) 3 Met. 382, Troyne’s case. The 
law will not suffer a creditor, although he may have a just 
demand against his debtor, to use that debt as a screen to 
protect the debtor’s estate from his other creditors, when 
that estate exceeds much in value the amount of the debt. When 
a creditor, by fraud, will attempt to defeat the claims of other 


creditors, there is no hardship in postponing his demand, although 
a just one, to those which he has endeavored to defeat. 
The law not requiring absolute bills of sale of personal 
[* 421] property to be *recorded, the placing them upon record 
being an unauthorized act, avails the parties nothing. 
The other Judges concurring, the judgment will be reversed and 
the cause remanded. 


THE SraTE, to the use of Cowan, plaintiff in error, v. MoDRELL, 
et al., defendants in error. 


15 Mo. 421. 


1. Set-off-—Action on Administrator’s Bond.—In an action upon the bond 
of executors, against the principals and securities, alleging breaches in 
various acts of misconduct by the principals, the damages to be recov- 
ered are not necessarily liquidated, and the action is not, therefore, 
one in which a set-off is allowed. 





(a) Robinson v. Robards, post. p. 459. 
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9, Executor—Action against—Pleading.—In an action against an executor, 
on his bond, to compel payment of an allowed demand, the petition. 
must contain an averment that an order of the court has been made for 


its payment and that assets have come to his hands that could be law- 
fully so applied. 


Error to Buchanan Circuit Court. 
VortEs, for plaintiff in error. 


Loan & GARDENHIRE, contra. 


GAMBLE, J., delivered the opinion of the court. [* 424] 


The action in this case being brought upon the bond of two 
executors, against the principals and securities, alleging breaches 
in various acts of misconduct by the principals, the damages to be 
recovered are not necessarily liquidated, and the action is not, 
therefore, one in which a set-off is allowed.(a@) There must be a 
debt on the part of the plaintiff, as well as upon the part of the 
defendant, to authorize a set-off. The test given by Chief Justice 
Kent is, that the indebtedness for which the action is brought, 
must be such that if the plaintiff were sued by the defendant upon 
the set-off claimed, he could claim his cause of action in that suit 
as a set-off.(b) Gordon v. Bourne, 2 J. R. 155. If the execu- 
tors, who are the principals in the bond here declared upon, 
were to sue Cowan upon his alleged indebtedness to their testator, 
could he use as a set-off his present claim for damages for their 
failure to discharge their duties as executors? Clearly not. 

Again, the claim in the present action is a claim against the 
principal and securities in the bond in their individual capacity, 
founded upon the misconduct of the executors. Against this claim 
an indebtedness to the testator of two of the defendants cannot be 
set off.(c) 

As this disposes of the question of set-off, it is unnecessary to 
consider the question whether the set-off admitted in the circuit 





(a) Johnson »v. Jones, 16 Mo. 494; Mahan ». Ross, 18 Mo. 121 ; Brak® 
v. Corning, 19 Mo. 125. 

(0) Nickerson v. Gilliam, 29 Mo. 456; McPherson v. Meek, 30 Mo. 348. 

(c) Kent v. Rogers, 24 Mo. 306 ; Vastine v. Dinan, 42 Mo. 269. 
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court, was barred by the statute of limitation. The instruc- 
tions of the court below being given under a misapprehension of 
the law of set-off, the judgment would be reversed but for the 
- fact that the petition of the plaintiff shows no legal cause of 
action. | 

The petition states the allowance of a demand by the county 
court against the estate of Robert Modrell, the testator, in favor of 
the plaintiff, but it does not-show by any averment that any order 
of the court has ever been made for its payment, or that any assets 
have ever come to the hands of the executors which ought to have 
been or could lawfully be applied to its payment.(a) 

Although it alleges that assets have come to the hands of the 
executors, and have been converted by them, the plaintiff has not 
been injured thereby, if there are demands allowed against the 
estate in a class prior to his, that would absorb all the assets of 
the estate. . 

The petition, then, not showing that the plaintiff is a party 
injured by the breach of the condition, fails to show any right to 
commence this suit for his benefit, and consequently he is rightly © 
out of court, although for a wrong reason. The judgment is 
affirmed. 


CaRGILL & OWEN, appellants, v. Corsy, respondent. 
15 Mo. 425. 


1. Partnership.—Private stipulations between partners do not affect the 
public, or those who deal with them, without notice of their agreement. 


2. Partners—Powers.—The general authority of one partner to draw bills 
or promissory notes to charge another, is only an implied authority, 
and may be rebutted by notice of the absence of such authority. 


Appeal from Buchanan Circuit Court. 


GARDENHIRE, for appellants. 


Loan & HaypeEn, conira. 





(a) State c. Collier, ante. p. 293. 
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GAMBLE, J., delivered the opinion of the court. [* 426] 


Cargill and Owen composed a firm under the style of Cargill 
& Co. Corby was a member of a firm trading with the Indians 
and having a trading establishment at Bellevue in the Indian 
territory. His partner, one Gingry, conducted the establishment, 
and the style of the firm was Corby & Co. Flour was one of the 
articles in which they dealt. . Cargill & Co. sent flour up the 
Missouri river, and at Bellevue sold and delivered to Gingry 
about fifty barrels, for the price of which they received an order 
drawn by Gingry upon Corby. This order was presented to 
Corby, and he refused to pay it. Three witnesses testify as to 
the conversation between Corby and Owen at the time the order 
was presented; one says Corby told Owen “‘that Gingry had no 
right to bind him in any contract,”’ another says Corby told Owen 
‘‘that the drawer of the draft had no right to contract debts for 
him ;”? the third says that Corby refused to pay the draft, ‘‘ be- 
cause Gingry had no funds in his hands with which to pay it.” 
The presentation of the order and the conversat on between Corby 
and Owen occurred in October, 1850. The present suit is founded 
on a note made by Gingry, in the name of Corby & Co. in favor 
Cargill & Co., and dated January 19th, 1851. This note was 
presented to Corby for payment in February, 1851, and on that 
‘ oceasion Corby refused to pay it, saying it was the same demand 
that had been previously presented. 

At the trial, the court was asked by the plaintiffs to give the 
following instructions, which were refused : 

1st. If Corby and Gingry were partners at the time the note 
sued upon bears date, and Gingry executed the note in the part- 
nership name, the presumption is that the note related to the 
partnership and was on partnership account, and unless 
the defendant rebuts this presumption *by showing that [* 427] 
the note did not relate to the partnership, and was not on 
partnership account, they will find for the plaintiffs. 

2d. If flour was an article in which Corby & Co. dealt at Belle- 
vue, and plaintiffs delivered flour to Gingry there, for which the 
note sued on was executed, they will find for the plaintiffs, unless 
the defendant has shown that by a private arrangement between 
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himself and Gingry the latter had no right to purchase on part- 
nership account, and plaintiffs had notice of that fact, before the 
delivery of the flour. 

The court, at the request of the defendant, gave the two follow- 
ing instructions : 

ist. That if the jury believe from the evidence that defendant 
Corby notified plaintiffs, or either of them, that the said Gingry 
had no authority to bind him by any contract, and Gingry in fact 
had no authority, and afterwards the said plaintiffs took from 
the said J. A. Gingry the note sued on, they will find for the 
defendant. 

2d. That if the jury believe from the evidence that the only 
partnership existing between Corby and Gingry was a parnership 
for the purpose of carrying on trade with the Indians in the Indian 
territory, they will find for the defendant, unless they further find 
from the evidence that it was necessary for the purpose of carrying 
on the business of said partnership, or usual for other companies 
trading with the Indians in the Indian country, to execute promis- 
sory notes. 

The plaintiffs took a non-suit, and, having moved to set it 
aside, bring their case here by appeal. 

The ground upon which Corby rested his defense in the circuit 
court was, that his partner Gingry had no authority to bind him 
in any contract, and that the plaintiffs, before they took the pres- 
ent note from him, were apprised of this limitation of his powers. 
The only evidence given of any restriction upon the general pow- 
ers of Gingry as a partner, to purchase goods, is in the testimony 
of a witness, Thomas Henry, who says ‘‘Corhy was to buy and 
furnish the firm with goods, and Gingry was to sell or trade with 
the Indians, and that flour was a commodity in which the firm 
dealt.” 

If, by the terms of agreement between the partners, Corby & 
Gingry, the latter had been expressly prohibited from purchasing 
any of the goods in the sale of which the trade was carried on, 
still a third person selling to him such merchandise upon credit, 
and receiving the paper of the firm without notice of any limita- 
tion of his powers as partner, may compel the payment of the 
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debt as well from Corby as from Gingry. The private stipu- 
lations between partners do not affect the public, or those who 
deal with them without notice of their agreement. The 

*doctrine on this subject is well stated by Chief Justice [* 428] 
Marshall, in Winship v. The Bank of the United States, 

5 Peters, 561. He says: “Tf the business be to buy and sell, 
then the individual (partner) buys and sells for the company and 
every person with whom he trades in the way of its business has a 
right to consider him as the company, whoever may compose it. 
It is usual to buy and sell on credit; and if it be so, the partner 
who purchases on credit in the name of the firm, must bind 
the firm. This is a general authority held out to the world, to 
which the world has a right to trust. The articles of co-partner- 
ship are perhaps never published. They are rarely, if ever, seen, 
except by the partners themselves. The stipulations they may con- 
tain are to regulate the rights of the parties as between themselves. 
The trading world with whom the company is in perpetual inter- 
course cannot individually examine these articles, but must trust 
to the general powers contained in all partnerships. The acting 
partners are identified with the company, and have power to con- — 
duct its usual business in the usual way. This power is conferred 
by entering into the partnership, and is perhaps never to be found 
in the articles. If it is to be restrained, fair dealing requires that 
the restriction should be made known. These stipulations may 
bind the partners, but ought not to affect those by whom they are 
unknown, and who trust to the general and well-established com- 
mercial law.” 

As it was the business of the firm of Corby & Co. to buy and 
sell goods, and as flour was a commodity in which they dealt, 
there could be no doubt of the authority of the partner Gingry to 
purchase flour, or any of the articles in which their trade was 
carried on, and to purchase them upon credit and to give the note 
of the firm for the payment of the price; unless he was prohib- 
ited from purchasing or from giving notes by the articles of co- 
partnership ; and if he had been so prohibited, a person dealing 
with him and selling flour to him in ignorance of such prohibition, 
would still be entitled to enforce the note of the firm given upon 

MO. R. VOL. XV. 18 
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such sale against all the partners. The question of Corby’s lia- 
bility in this action is not upon the sale of flour made at Bellevue 
to Gingry, for the petition is not upon that cause of action; but 
upon the note subsequently given by Gingry ; a note given after 
Corby, as some witnesses testify, had denied the power of Gingry 
to bind him in any contract, and after the payees of the note were 
acquainted with the denial. Lord Ellenborough, in Gallway v. 
Mathew and Smithson, 10 East. R. 264, says: ‘‘The general 
authority of one partner to draw bills or promissory notes to charge 
another, is only an implied authority; and that implication 

was rebutted in this instance by the notice given by 
[* 429] *Smithson, who is now sought to be charged, which 

reached the plaintiff warning him that Mathew had no 
such authority. It is not essential to a partnership that one part- 
ner should have power to draw bills and notes in the partnership 
name to charge the others ; they may stipulate between themselves 
that it shall not be done; and if a third person, having notice of 
this, will take such a security from one of the partners, he shall 
not sue the others upon it, in breach of such stipulation nor in 
defiance of a notice previously given to him by one of them, that 
he will not be liable for any bill or note signed by the other. 

The first instruction given for the defendant in this case is 
founded upon the law as it was declared by Lord Ellenborough in 
the passage quoted and put the case fairly to the jury. If that 
instruction stood alone, the judgment of the circuit court would 
not be disturbed. But in the second instruction, the court directs 
the attention of the jury to a different question and misstates the 
law. The jury are told in this instruction, that if the only part- 
nership between Corby & Gingry, was for the purpose of carrying 
on trade with the Indians in the Indian territory, they should find for 
the defendants, unless they further find from the evidence that it 
was necessary for the purpose of carrying on that business, or 
usual for other companies trading with the Indians in the Indian 
country, to execute promissory notes. This instruction assumes 
that prima facie partners engaged in the Indian trade have not 
power to execute promissory notes and that the burden of showing 
the partners liable on such a note, is upon the holder, who is to 
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show, either, that it was necessary to the conduct of the business 
or that other companies engaged in that trade made such notes. 
This is an incorrect statement of the law. 

The trade with the Indians consists in buying goods and selling 
or bartering them to the Indians. The witness Henry testified in 
this case, that Corby was ‘‘ to buy and furnish the firm with goods 
and that Gingry was to sell or trade with the Indians ;”’ now if 
Corby in purchasing goods for the firm upon credit had given the 
note of the firm, it would be difficult to make a distinction between 
his right to bind his partner in such case and in a case where the 
goods were to be sold at a store in any town within the State. 
The fact that the firm dealt in buying goods and selling them to 
Indians in the Indian territory, does not of itself limit the powers 
of the partners, or require any evidence of usage or necessity in 
order to hold the partners liable on a partnership security. 

The judgment will be reversed and the cause remanded. 


STATE, respondent, v. Lapp, appellant. 


15 Mo. 480. 


Criminal Lav—Indictment.—In an indictment for selling liquor withou; 
license, the name of the person to whom sold, and the price, need not 
be stated. 


Appeal from Buchanan Circuit Court. 


Vories & §. L. Leonarp, for appellant. 


GARDENHIRE, Attorney General, contra. 


*RYLAND, J., delivered the opinion of the court. [* 431] 


The points relied upon by counsel for the defendant below to 
reverse the judgment in this case, are the insufficiency of the in- 
dictment and the refusal of the court to give the instruction prayed 
for by the defendant to the jury. 

I will first consider the indictment. It charges, that the defend- 
ant sold intoxicating liquors in a quantity less than a quart, to-wit : 
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one pint of whisky, one pint of gin, &c., to divers persons to the 
jurors unknown, without any license, &c. The only objection 
made to it rests on the omission to state the price for which the 
liquor was sold. There is no price mentioned in the indictment 
at and for which the liquor was sold. The defendant relies upon 
the case of Neales v. The State, 10 Mo. R. 500. In this case it 
was said by the court, ‘‘that the charge is that the defendant did 
then and there unlawfully sell intoxicating liquor in a quantity less 
than a quart. To whom sold, the description of the liquor sold, 
and the price for which it was sold are entirely omitted in the in- 
dictment ; and yet this would appear necessary to be stated, other- 
wise how can the court see that an offense has been committed, or 
the defendant be apprized of the nature of the accusation against 
him and be able to prepare for his defense.”’ In answer to this, I 
remark, that these objections were not made to the indictment in 
Neales’ case, nor was the court called upon to notice the indictment 
in these particulars. Strictly, this point was not before the court 
in that case, and what was said in relation thereto, may be con- 
sidered as obiter dicta. 


This court in the case of Page v. The State, 6 Mo. Rep. 205, 
upon an indictment for selling clocks without a license, declared 
that a sale must be alleged, but it was not necessary to allege to 
whom it was made nor the price given. 

The offense is confined to the person selling, it does 

[* 432] not injure or * affect the rights of another person. The 
charge is complete, when it alleges that the sale was of in- 
toxicating liquor in less quantity than one quart, (viz: ) a pint, with- 
out license. The person to whom sold and the price are not mate- 
rial; nor do I think the omission to insert the name or the price 
can be considered as vitiating the indictment. In the case of the 
People v. Adams, 17 Wend. 475, the supreme court of New 
York, Ch. Jus. Nelson delivering the opinion, decided that it was 
not necessary in an indictment for selling spirituous liquors with- 
out license, to specify the names of the persons to whom the sales 
were made. ‘The court remarked, that the offense upon the stat- 
ute consists in the act of selling the spirituous liquors without 
license, and therefore the designation of the persons to whom sold 
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is in no way material to constitute it.” By parity of reasoning 
the price is equally immaterial. This is a strong case in support 
of this indictment against Ladd. 

In the case of The State v. Munger, 15 Vermont Rep. 295, 
upon an indictment for selling spirituous liquors by the small meas- 
ure, without a license, it is not necessary that it should be averred 
to whom they were sold. In this case the names of the persons to 
whom the liquors were sold and the price at which the liquors 
were sold are entirely omitted. The indictment is set 
forth containing two counts, neither of which mentioned the 
price or names of the persons to whom the defendant is 
charged to have sold; yet it was held sufficient. In this last case 
the court said: ‘‘It is contended that the indictment is bad, be- 
cause it is not averred to whom the liquor was sold, or that the 
person or persons are unknown. It is of no importance that the 
indictment should contain such an averment. The offense com- 
plained of works no injury upon the individual rights of a person 
to whom the sale was made, and none are supposed to be violated. 
It has no analogy to an indictment for theft, to which it was 
likened by the counsel, where the violation of private rights enters 
into the very essence of the crime.” 

The sale of intoxicating liquor, ex vz termini, includes a per- 
son to whom it was made, and a price—and I cannot see any 
reason or necessity for the pleader to insert either in the indict- 
ment. Under this view of the law the indictment is sufficient. 

If it be not necessary to name the persons to whom the liquor 
was ‘sold, and from the above authorities I am satisfied it is not, 
then the court did not err in refusing to give the defendant’s in- 
struction. In the case of Hulstead v. The Commonwealth, 5 
Leigh’s Report, 724, the general court of Virginia, held unani- 
mously, ‘‘that, on the trial of an indictment for retailing 
spirits without a license, charging that the sale *was [* 433] 
made ‘to persons to the jurors unknown,’ proof, that the 
persons were actually known to the jury when it found the indict- 
ment, does not constitute a variance between the proof and the 
allegations of the indictment, so as to defeat the prosecution. 

This is in conformity with the decision of this court in Dove’s 
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case, 2 Virg. cases 26, where this court decided that an indict- 
ment for retailing spirits need not name the person to whom the 
liquor was sold. The insertion therefore of the words ‘‘ to per- 
sons to the jurors unknown,” must be taken as surplusage. The 
case of Hays v. The State, 13 Mo. Rep. 246, contains nothing 
against the views herein expressed. 

From the whole of the present case appearing by the record 
before us, I find nothing requiring the interference of this court. 
The other Judges concurring, the judgment of the court below is 
afirmed.(a) : 


PRICE, respondent, v. JOHNSON County, appellant. 


15 Mo. 483. 


1. Fraud.—A county court has power to set aside the settlement of a col- 
lector for fraud at any time during the term. 


2. Injunction.—An injunction is a release of errors at law, and the pro- 
ceedings on it are not appellate in their nature. 


Appeal from Henry Circuit Court. 
Apams & Hicks, for appellant. 
LeonanD & HaypeEn, contra. 


[* 437] *Scort, J., delivered the opinion of the court. 


This was a bill in chancery, filed by Price against Johnson 
county, in which it is alleged: That Price was elected sheriff of 
said county for the years 1846 and ’47, and thereby became ex- 
officio collector of the revenue; that at the August term of the 
county court for said county, on the 17th day of the month, he 
settled with said court for the revenue for the year 1847, on which 
settlement he became indebted to the county $300 and upwards ; 
that this settlement was approved and entered of record; that as 





(a) State v. Miller, 24 Mo. 532; State o. Guyott, 26 Mo. 62; State ». 
Spain, 29 Mo. 415; State o. Fanning, 38 Mo. 359 (commenting on State o. 
Hays, 36 Mo. 80); State 7. Melton, id. 368 ; State v. Rogers, 39 Mo. 431. 
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he collected the revenue, he from time to time paid it into the 
county treasury and took J. S. Raynol’s receipt therefor, who was 
then the treasurer ; that he had never before made a settlement, 
and that then made was voluntary on his part. The day after the 
settlement, the balance found due was paid into the treasury, 
and on the presentation of the treasurer’s receipt-for said sum, he 
obtained a quietus from the clerk of the county court under his 
seal of office ; that on the same day he paid $80 and upwards, due 
for license, &c., and obtained the clerk’s receipt for the same; that 
on the 17th August, 1848, he obtained from the county court, 
under seal, a certificate that the revenue for the year 1846 had 
been paid; that on the 23d day of August, during the same term, 
the county court set aside the said settlement, and issued a sum- 
mons to him (Price) to appear on the 28th day of the month, to 
have the previous settlement corrected; that he was served with 
the notice required on the same day the order was made requiring 
him to be summoned, but he did not appear, and on the day ap- 
pointed, on a re-examination of his accounts, he was charged with 
the sum of $1393.94; and at the next term of the said court, on 
the 28th November, a judgment for said sum was rendered against 
him, with thirty per cent. interest thereon per annum. 

On this state of *facts, an injunction, on the ground [* 438] 
that the proceedings of the county court were void, it 

having no authority to set aside the first settlement, was prayed 
and granted. 


From the various answers and the evidence in the cause, it ap- 
pears that Price, the complainant, was sheriff of Johnson county 
for the years 1844, 5, 6, 7; that as he would collect the revenue 
from time to time, he would take single receipts from the treas- 
urer for the several sums so paid, and when a final settlement was 
- to be made for the whole year, these single receipts would be given 
up, and duplicate receipts for the amount of them taken, by which 
a quietus was obtained from the clerk of the county court; that 
in June, 1847, Price, under pretense that he wanted to settle for 
the revenue due for 1845, obtained from the treasurer duplicate 
receipts for the sum of $1916.95, being the amount due for that 
year under a promise that the single receipts, whose sums were 
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included in the above sum of $1916.95, should be delivered up 
to the treasurer. These single receipts never were delivered, and 
so far from it, Price introduced them into the settlement of Au- 
gust, 1848, and again got credit for them in that settlement. 
These facts appearing to the court, Price was informed that the 
settlement would be set aside unless he appeared and explained 
the matter. This Price declined to do, and on the 23rd of Au- 
gust the court vacated the order of settlement made on the 17th, 
and directed Price to be summoned to appear and make 2 settle- 
ment of his accounts on the 28th day of the month. Price was 
duly served with the order, but refused to appear, and on the day 
appointed the court proceeded to a settlement of his accounts, 
and found him indebted to the county in the sum of $1393.94, 
and at the November term of said court entered judgment against 
him for that amount with thirty per cent. per annum interest. 
between the settlement in August and the rendition of the judg- 
ment in November, the judges who acted in August had been re- 
placed by others. Price told one of the judges who'made settlement 
with him, and who waited on him to urge him to appear and 


show cause why the first settlement should not be set aside, that 
he had receipts to the amount of $500, or $600, or $700, which 
the county treasurer, might have if they would do him any good. 
Price gave as reasons for not appearing, the advice of counsel 


and a belief that the judges were prepossessed in favor of the 
treasurer. 


From the view we have taken of this matter, the foregoing gen- 
eral statement is sufficient for a proper understanding of the cause 
and the points on which it turns. The court below en- 
[* 489] tered a decree similar to *that entered in the county 
court, dissolved the injunction and dismissed the bill; 

from which decree the complainant appealed. 


' The first point raised by the complainant is, that the county 
court misconceived its authority in proceeding against him under 
the statute regulating county treasuries, instead of that concern- 
ing therevenue. The fourth section of the fourth article of the 
revenue act prescribes that every collector of the revenue, having 
settled according to law, shall forthwith pay the amount found 
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due into the county treasury, and take the clerk’s receipt therefor. 
The fifth section of the same article imposes a penalty of two and 
a half per cent. a month for a failure to pay over, but is silent 
as to any remedy for the coercion of payment. The forty-fifth 
section of the third article of the same act, gives the process of 
attachment merely to compel a settlement, not to enforce payment. 
So far, then, as the county revenue is concerned, this act clearly 
fails to provide an efficient mode for its collection. Indeed, the 
main scope of the general revenue law is to provide for the assess- 
ing the State and county revenue, and for collecting the State rev- 
enue. The act regulating county treasuries is that designed to 
govern the conduct of those entrusted with the collection of the 
county revenue. 

The first section of the second article of this act prescribes that 
all collectors chargeable with any money belonging to the county 
shall settle their accounts at each stated term of the county conrt. 
But it is objected that this section does not contemplate settle- 
ments for the county revenue arising from taxes, for that revenue 
is payable only once a year, and, therefore, there could be no 
quarterly settlement for it. But suppose that the collector fails 
to make settlements for the county revenue, is there no remedy 
but the slow and tedious one of a suit upon his bond, or that by 
attachment, which may beso easily evaded? This shows the policy 
of the second section of the above recited act, which declares 
that if any person, chargeable with money belonging to any 
county, shall fail to make settlement as above directed, the court 
shall adjust his accounts according to the best information they 
can obtain. 


If there is a summary method for coercing a settlement for one 
species of revenue, why not for all? Is there any difference in 
principle between comyelling a settlement for one species of reve- 
nue, and not another? Jf a collector: has revenue for which he 
failed to make settlement, he is certainly chargeable with money 
belonging to the county, and, if so, he is subject to the provisions 
of the act regulating county treasurers. Because he is required 
to make but one settlement a year for county taxes, we are not 
to construe the act in such away as will exempt him from 
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[* 440] the obligation of making any settlement at all under *its 

provisions. But it is said that Price had made his set- 
tlement, and, therefore, the power of the county court in relation 
to that matter was functus officio, and another settlement could 
not be required of him. The settlement made by Price on the 
17th August had been set aside, and there was no longer a barrier 
in the way. Thecounty court clearly had power to set aside the 
settlement during the term. If a collector procures the entry of 
a settlement by forgery, or by falsehood and fraud, and the court 
should have reason to believe that it was procured by these means, 
would it not be in its power during the term to set the entry aside 
and require of the collector another settlement? Would this bea 
settlement according to law, which is demanded by the statute? 
The mere setting aside the settlement was no direct injury to Price. 
By that act his rights were not compromised. It did not commit 
the court against restoring the entry, should it prove to have been 
correct. This was the most suitable mode of procedure. It was 
the logical method of effecting the design in view. If I may so 
speak, it was the only manner of avoiding the illogical exceptio 
ejusdem ret cujus petitur dissolutio, which it might have been 
foreseen would be urged in behalf of Price. It was the re-exam- 
ination of his account and finding a greater balance against him 
than was ascertained at the previous settlement that caused the in- 
jury, if any, to Price. Of this settlement he had ample notice. The 
case of Caldwell & Lockridge,9 Mo. Rep.(a), is not opposed to this. 
There it was held that the setting aside of a judgment in favor of 
an administrator, after he had made a full settlement of his es- 
tate, and resigned, and the entering of a judgment against him, 
without notice, though during the same term, was void. In that 
case, the setting aside of the first judgment and the entering of 
the second were one and the same act. It was all done at once, 
eo instanti. Here the judgment is merely set aside and the party 
required to attend at a future day, of which he had due notice, 
before any other judgment was rendered against him. It is ob- 
_ vious that this case is distinguishable from that of Caldwell & 
Lockridge. General references made use of in delivering an 





(a) Page 358. 
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opinion must always be construed in reference to the facts and 
circumstances of the case in which they are uttered. In the 
cause now under consideration, had the county court ren- 
dered judgment against Price on the same day on which the 
settlement was vacated, and had nothing further been done, then 
it might have been contended that the cases were parallel. 

This view of the subject relieves the court from the necessity 
of examining some of the questions which were debated in the 
argument of this cause. The county court having juris- 
diction to enter the *judgment sought to be enjoined, [* 441] 
there was no authority to enter into an examination of 
the merits of the judgment of the county court. The injunction 
was a release of errors at law, and the proceedings on an injunc- 
tion are not appellate in their nature. An injunction is only 
granted for the reason that, by the course of proceedings estab- 
lished by law in the court in which the judgment was rendered, 
the party could not make his defense, or that, since the trial, 
something has transpired which would make it inequitable to 
enforce the judgment. We are satisfied with the justice of the 
judgment of the county court. There is no real hardship on Price 
in this matter. He was badly advised, considering his character 
was involved.. He had long been honored by the people of the 
county in which he resided. He knew that there was a blasting 
imputation on his character involved in the proceedings of the 
county court; yet, yielding to the promptings of self-interest, ue 
refused to avail himself of the opportunity of defense offered, 
under the delusive hope that the technicality of a formal receipt 
would relieve him from any liability that might be imposed, upon 
the re-examination of his account. The pretense that the judges 
were prejudiced against him, was fallacious. If the judges who 
made the settlement in August were prejudiced, they had been 
replaced by others, and he had ai: opportunity in November fol- 
lowing to appear before another bench of judges, and show that 
the first settlement was correct. This he failed to do. After the 
law, in its mildness, has offered a party two opportunities of 
investigating the merits of a judgment against him, and he has 
refused to avail himself of them, it is with a bad grace that he 
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appeals to the aid of a court of equity, and the ungraciousness 
of the act is heightened when it is considered that in coming into 
equity he only insists on a supposed technical advantage he had 
acquired at law. 

Whether Raynol was a competent witness is not a matter mate- 
rial to be determined from the view that has been taken of this 
cause. If he was primarily liable for the money which his evi- 
dence would show was due from Price, although he had the same 
advantage as Price of a settlement in his favor, yet it appears he 
was willing to forego it and enter into a re-examination of his 
accounts. There is enough evidence in the record, when the con- 
duct of Price is taken into consideration, to establish the justice 
of the judgment against him, without relying on that of the county 
treasurer. 

The other Judges concurring, the decree of the circuit court 
will be reversed, and a decree entered dissolving the injunction 
and dismissing the bill. 


Mooney, appellant, v. WILLIAMs, respondent. 


15 Mo. 442. 


1. Evidence—Account.—The date at the head of an account does not pre. 
clude the plaintiff from proving the time when the various items 
accrued. It does not pre-suppose the entire indebtedness to have ac- 
crued prior to that time. 


Appeal from Texas Circuit Court. 


RyLAND, J., delivered the opinion of the court. 


James Mooney sued Andrew J. Williams before a justice of the 
peace, in Texas county, in which an appeal was taken to the 
circuit court of said county. 

In June, 1848, at the regular term of the circuit court, the 
appeal came on to be tried. The plaintiff claimed upon the fol- 
lowing account, which I here copy: 
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‘¢ February Ist, 1845. 


Andrew J. Williams to James Mooney, Dr. 
To eight months’ board at one dollar per week............ $34 00 
Keeping and feeding one horse called Wild Jim, twelve 

months, at one dollar per week..........0+sseseseseees 52 00 
Paid to Jackson Brunner for shoeing Wild Jim......... 2 00 
Three months’ labor keeping Wild Jim in the season 

8 WO cies <itnesite yearaecgndsadarncieadtinsrsceceoudlercsca BH OF 
Paid to John Wilson for shoeing Wild Jim in 1845...... 1 50 


Paid to Bates & Bennett for one pair of shoes for Williams, 1 38 
Paid one dollar and forty cents cash..............s000. 1 40 
Paid to Smiley for shoeing Wild Jim..................... 2 00 
Paid C. H. Frost, Williams’ taxes.............cccccsesseeee 2 25 








eh I isn titer site titarbiaiina shina nan ckiamayusinnnnd 75 
$127 28 

Due on the above account..............sssesceseeeee $69 78 
Received on the above account............ssseeeeeeeee GST 50” 


The plaintiff then offered to prove the items in this account, but 
the court refused to let him give any evidence to the jury of any 
item in the account, that accrued after the date as stated at the 
head of the account, viz., the 1st day of February, 1845, 
and confined his *evidence to transactions prior to that [* 443] 
date; and instructed the jury to disregard any evidence 
of any items accruing after that date; holding the plaintiff con- 
cluded by his date at the head of his account. 


The plaintiff thereupon took a non-suit moved afterwards to 
set it aside, which motion was overruled, and excepted to, bill of 
exceptions filed and the case comes here by appeal. 

The only question for our consideration, arises on the ruling 
of the court in rejecting evidence of any item in the plaintiff’s 
account accruing after Ist day of February, 1845. 

In this we think the court erred. We do not hold that the date 
of the account at the head concludes the plaintiff from proving 
the time when the various items accrued. Nor do we think that 
date pre-supposes the entire indebtedness to have accrued prior to 
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that time. One item in the account itself amounting to $30, is 
for three months’ labor in keeping the horse, in the season of 
1845, and clearly shows that it was not the plaintiff’s understand- 
ing that his whole account was due on the Ist day of February, 
1845. 

It is rather to be supposed it was placed there to keep him from 
going behind that date, placed there to show the beginning instead 
of the end, and not to mark the accruing of any one item in the 
accqunt. However this may be, the court erred in not permitting 
him to prove his account, irrespective of the date at the head. 
Such rigid construction of the accounts of illiterate men would 
tend to subvert justice. Plain, honest but awkward men are not 
skilled in making out accounts with mercantile exactitude. In 
proceedings in cases arising before justices of the peace, much 
liberality is allowed in construing the acts of the parties as well 
as of the justices themselves. 

The other Judges concurring,,the judgment below is reversed 
and this cause remanded, to be proceeded with further in accord- 
ance with this opinion. 


YELDELL & BaRNEs, appellants, v. STEMMONS, respondent. 
15 Mo. 448. 


1. Replevin—Defense—Estoppel.—A. mortgaged certain chattels of which 
he retained the possession. At a sheriff’s sale, under an execution 
against A., these chattels were purchased by B., who brought replevin 
against A. Held, that A. is not estopped from setting up the defense 
that he had no interest in the goods subject to sale under execution. 


2. Hxecution—Equitable Interest.—An equitable interest in chattels cannot 
be sold under execution. A sheriff must actually seize the property 
before he can sell. 


Appeal from Boone Circuit Court. 
LeonarpD & Harden, for appellants. 


CLARK, contra. 
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*Scort, J., delivered the opinion of the court. [* 445] 


This was an action of replevin, begun by the appellants against 
the appellee for three slaves and a ferry boat, purchased by the ap- 
pellants at a saleunder an execution against the appellee. The 
interest of the appellee in the slaves and boat was purchased by 
the appellants, who were not the plaintiffs in execution under 
which the sale took place, for the sum of two dollars. The appel- 
lee was mortgagor in possession of the property in controversy at 
the time of sale, and his equity of redemption was foreclosed 
during the pendency of this suit. The appellants having failed in 
their action, damages were assessed against them to the amount of 
five hundred and twenty-four dollars. After judgment they ap- 
pealed to this court. 

The only questions that have been raised upon the record, are 
whether the appellants can maintain this action, and whether the 
appellee, Stemmons, being the defendant in execution, is not 
estopped from setting up the defense that he had no vendible inter- 
est in the property in controversy, or at least none such as was 
subject to sale under an execution. 

It was a principle of the common law, steadily maintained, that 
an equitable interest in chattels could not be sold under execution. 
A sheriff must actually seize the property ona /i. fa. before he 
can sell.(a) This was a requirement of the common law, and it 
has been sanctioned by our statute. The great sacri- 
fice resulting from the sale of such *interests, has [* 446] 
caused their prohibition. The interest of the debtor 
may be great or small, and as it is uncertain what will be realized 
by the purchase, there is almost invariably a ruinous sale. This 
very case demonstrates the impolicy of such transactions. Here 
is a sale of an interest in property for two dollars, and that prop- 
erty not having been delivered by the sheriff, has given rise to this 
vexatious and protracted litigation. Such will always be the case 
when there is a departure from first principles. Our statute 
expressly subjects equitable interests in land to sale ;(b) but not 





(2) Sexton v. Monks, 16 Mo. 156; Boyce »v. Smith, id. 317; Newman 7, 
Hook, 37 Mo. 207; Foster v. Potter, id. 529. 
(b) See McIlvaine v. Smith, 42 Mo. 45. 
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equitable chattel interests. At law, after forfeiture, the mort- 
gagor has no interest in the chattels mortgaged. The right of 
redemption is a mere chose in action; not the subject of the levy 
and sale upon execution. The interest of the mortgagor, if defi- 
nite and determinate, however limited, may be sold under execu- 
tion; but a mere holding at the will of the mortgagee is not the 
subject of a sale. It does not comport with the dignity of the law, 
that such evanescent interests should be the subject of sale. It is 
unwarrantable interference with the rights of others. A levy by 
a sheriff ona slave, might frequently cause his escape. Why 
should the law suffer the property of a man to be sold on an execu- 
tion against another? Such interference must prove injurious to 
the rights of the true owners. The créditor is not without his 
redress ; he may, by suitable proceedings, ascertain the precise 
interest his debtor has in property, and then subject it to sale 
when there can be no sacrifice. 

The authorities cited do not warrant the inference that a debtor 
is estopped from availing himself of the want of property in the 
subject of sale, in an action against himself by the purchaser at 
such sale. The rule prohibiting a sale of the equity of redemp- 
tion under execution, is designed to protect the property of the 
debtor from sacrifice ; to prevent gambling about uncertainties, 
and such being its aim, there is a propriety in suffering the debtor 
to avail himself of this defense. 

The damages assessed against the plaintiff, were for the use of 
the property. The jury have found that they have been benefitted 
so much by the use of the property, which they wrongfully took 
from the defendant. It has been ascertained that they were 
not entitled to the property; its value to them is deemed to be 
worth so much, there is then no injustice in making them pay the 
amount they have been benefitted by its employment. Where 
would be the justice in permitting them, for the sum of two dol- 
lars, to hold on to the damages assessed by the jury. 

The other Judges concurring, the judgment will be affirmed. 

















JANUARY TERM, 1852. 





The State v. Haden. 15 Mo. 





THE STATE, appellant, v. HADEN, respondent. 
15 Mo. 447. 


Criminal Law—Indictment.—An indictment charging the sale of one quart 
of whisky, and suffering the same to be drank at the place of sale with- 
out a grocer’s, dramshop-keeper’s or inn-keeper’s license, is bad. The 
negation is not broad enough. A tavern license ought to have been 
negatived. 


‘Appeal from Greene Circuit Court. 
GARDENHIRE, Attorney General, for the State. 
HENDRICK, contra. 


RyLAND, J., delivered the opinion of the court. 


The defendant, Joseph D. Haden, was indicted for selling a 
quart of whisky and suffering it to be drank at the place of sale 
without license. 

He appeared to the indictment and moved the court to quash 
it. The court sustained his motion; quashed the indictment, to 
which ruling of the court the State excepted and tendered her bill 
of exceptions and brings the case to this court by appeal. 

In looking into the indictment, I find that the defendant is 
charged with selling one ‘‘quart of whisky to John A. Gibson, 
of the value of twenty cents, and suffered the same to be drank 
at the place of sale, without then and there having grocer’s, 
dramshop-keeper’s or inn-keeper’s license authorizing said sale.” 

This indictment is bad. The negation of license is not broad 
enough. The defendant might well have sold the quart of whisky 
and suffered it to be drank at the place of sale, with- 
out either one of the licenses *mentioned, and yet have [* 448] 
not violated the law. He might have had a tavern 
license. 

Our law contemplates the grant of a tavern license, separate 
and distinct from an inn-keeper’s license. See Session Acts of 
1849, page 56. The rate of taxation is greater on one than on 
the other. The tavern license for one year’ cannot be less than 
twenty dollars. The inn-keeper’s license ten dollars for the same 
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period. No matter how intimately and closely connected with 
each other these occupations may be, and how “‘like the same” 
they are in their design and effect, yet our legislature has seen 
fit to separate and distinguish them, so far as license is con- 
cerned. 

This indictment was therefore properly quashed by the court 
below, and the other Judges concurring, the judgment is 
affirmed. (a@) 


Wa.w’s Guardian, defendant in error, v. CoppepeE, plaintiff in 
error. 


15 Mo. 448. 


1. Dower.—A case within the provisions of section 2, of the act concern- 
ing dower, Rev. Stat, of 1835. (0) 


2. Hvidence—Admission—In a controversy between the heirs and one who 
has married the widow of a deceased person, in reference to his prop- 
erty, the declarations of the widow are not admissible. 


Error to Ray Circuit Court. 


STATEMENT OF THE CASE. 


Defendants in error, by their guardian, brought an action of detinue 
against plaintiff in error for the recovery of certain slaves. On the stat- 
utory plea the cause was tried at the June term, 1850. 

On the trial, defendants in error, plaintiff below, introduced a witness, 
George, who testified as to the value of the slaves—that they were in 
possession of defendants before and at the institution of this suit—that 
before suit plaintiffs demanded them and defendants refused to give 
them up. That J. R. Wall died before the suit was brought and that 
plaintiffs were his only children. 

Another witness who proved that John R. Wall died seized of said slaves 
as his own property, and also their value. That Janette Coppedge was 
the widow of said Walland plaintiffs were his children. 





(a) State v. Hornbeak, post. p. 478; State v. Wishon, post. p. 503 ; State 
v. Owens, post. p. 506; State v. Williamson, 19 Mo. 384; State v. Sutton, 
5 Mo. 300; State ». Runyan, 26 Mo. 167: State v. Andrews, id. 169 ; State 
v. Gregory, 27 Mo. 231. But see State v. Cox, 29 Mo. 475. 


(b) Gen’l Stat. of 1865, chap. 130, § 4; Wagner’s Stat., p. 539. 
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*The will of John R. Wall was then read in evidence. The [+ 449] 
will devised the use of all his real and personal estate to his 
wife, Janette, so long as she should remain a widow, or until his son, 
Octavius, should arrive at twenty-one years of age and then as follows: 
“At which time I wish all my personal estate to be equally divided 
among my widow, my son Octavius and my daughter Ella, saving to my 
widow her dower.” 

Plaintiffs then read in evidence an order of the county court of Ray 
county for partition of the slaves and the proceedings under that order. 
Plaintiffs then gave in evidence the declarations of Janette Wall before 
and after her marriage with defendant to show that she had intended to 
take and had taken only a life estate in the slavesinsuit. Parts of depo- 
sitions, to prove the same facts and the death of Janette Wall, were then 
read in evidence by plaintiffs. Evidence of the acts and declarations of 
Mrs. Wall, at the time the commissioners made partition, was also given. 
Exceptions were taken to the admission of the evidence of the declara- 
tion of Mrs. Wall and to the reading of the depositions. 


Haypen, for plaintiff in error. 


Lewis, ABELL & STRINGFELLOW, contra. 


RyLanD, J., delivered the opinion of the court. [* 451] 


From the above statement it will be seen, that the main ques- 
tion in this case arises on the will of Jno. R. Wall, the father of 
the defendants in error who were plaintiffs below. 

The plaintiff in error, the defendant below, claims the slaves 
sued for in right of his late wife Janette Coppedge, who had been 
the wife of said Jno. R. Wall. Her right was derived under the fol- 
lowing clause of the will of her former husband, Wall, namely: ‘I 
desire that my wife Janette, shall have the use and benefit of all 
my estate, both real and personal, so long as she shall remain 
my widow, or until my son Octavius Wall, shall arrive at the age 
of twenty-one years, at which time, I wish my personal estate to 
be equally divided among my widow, my son Octavius and my 
daughter Ella, saving to my widow her dower.”? Under this will 
it appears, that Janette Wall took possession of the property, real 
and personal, and used it up to the time of her marriage with the 
plaintiff in error, After her marriage, under proceedings in the 
county court of Ray county, partition of the slaves and other per- 
sonal property was had between Janette and the two children 
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(the plaintiffs below). The slaves in suit were allotted and 
partitioned to Janette, then the wife of the plaintiff in error, and 
the slaves have been in his possession up to the bringing of this 
action. Janette Coppedge died before the suit was brought. 


What estate did Mrs. Janette Coppedge take in these negroes 
under the will of her-former husband? 

It is the opinion of this court, that under the will, 
[* 452] Mrs. Janette Wall *was entitled to the slaves absolutely, 
as soon as they were allotted to her as her equal part 

thereof. 

But if there were any doubt as to the estate which she derived, 
under the will, to these negroes, there can be none under the 
statute of this State, then in force concerning dower. The will 
was dated 7th December, 1843, and the record shows it was 
recorded the 6th February, 1844; between these dates then, 
John R. Wall died. The Rev. statutes of 1835 were then in 
force and the act concerning dower governs this case. By the 
second section of that act, the widow of a husband dying, 
leaving a child .or children, became entitled absolutely to a share 
in the slaves and other personal property belonging to the husband 
at the time of his death, equal to the share of a child-of such 
deceased husband, after the payment of debts. Dower act 1835, 
sec. 2. ‘Where the husband shall die, leaving a child or child- 
ren, or other descendents, the widow shall be entitled absolutely, 
to a share in the slaves, and other personal estate belonging to 
the husband at the time of his death, equal to the share of a child 
of such deceased husband after the payment of debts.” 


Here the husband died leaving two children only, and the 
widow became entitled to one-third part of the slaves and other 
personal estate after debts were paid. She and the two children 
were entitled to the whole, each to one-third, and this absolutely. 

So it is plain, that either under the will, or under the law, she 
was entitled to a third part, there being but two children, abso- 
lutely. 

All that was said about election, or making choice of an estate 
for life, has nothing to do with the partition in this case. Her 
dower or her share was allotted to her, under this statute, and 
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that share became her own in thenegroes absolutely. This settles 
the case, and will settle it finally between these parties. 

The plaintiffs below have no right, either under the will, or 
under the statute, the share of the slaves allotted to their mother. 
These were her own absolute property, and, as such, became the 
property, upon her marriage, of her husband, Coppedge, he hav- 
ing them in his possession from and after the marriage. 

It will not be necessary to notice the admission, as evidence of 
Mrs. Janette Coppedge’s declaration further than to say, they 
were not competent evidence and should have been excluded.(a) 

The other Judges concurring, the judgment below must be 
reversed. 





DENNIS, plaintiff in error, v. AsHLy’s Administrators, defendants 
in error. 


15 Mo. 453. 


Agent—implied powers—An authority to sell a slave includes and implies a 
power to warrant the slave to be sound. 


Error to Andrew Circuit Court. 
VortEs, for plaintiff in error. 
WILLIAMS, contra. 


*RYLAND, J., delivered the opinion of the court. [* 456] 


The question in this case, as will beseen by the above 
statement, involves the authority of the agent to bind his princi- 
pal by a warranty of soundness in the sale of a personal chattel. 
The instructions refused on the part of the plaintiff, and those 
given for the defendants in the court below, all rest upon this 





(a) But the declarations of a party in possession of property against 
his interest are admissible in evidence against one claiming under him; 
Cavin v. Smith, 21 Mo. 444; Criddle v. Criddle, id. 522; if made prior to 
the inception of the successor’s title; Cavin v. Smith, 24 Mo. 221. 
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authority. It is a branch of the law on which many adjudica- 
tions have been made, and which has also employed the labor and 
learning of elementary writers. The decisions are not uniform ; 
and distinctions have been taken which are not supported in rea- 
son, and are destitute of the force of enlightened authority. 
However, some general rule may be gathered from the decisions 
which will be of importance in settling the question so far as it 
relates to this case. 

‘In all cases an authority is to be construed, and the intention of 
the principal to be ascertained, in reference to the purpose of the 
appointment ; and a consideration of the object which the agent 
is directed to accomplish will either expand the powers specified, 
as means of executing it, or limit the exercise of the most general 
powers conferred. Accordingly, it is a general maxim, applica- 
ble to special and limited agencies, as well as to those which are 
more comprehensive and discretionary, that in the absence of 
special instructions to the contrary, and in the absence of such 
prescription of the manner of doing the act as implies an exclusion 
of any other manner, an authority or direction to do an act, or 
accomplish a particular end, implies and carries with it authority 
to use the necessary means and inducements, and to execute the 
usual legal and appropriate measures proper to perform it,” or as 
it has been expressed, the ‘‘principal authority includes all medi- 
ate powers which are necessary to carry it into effect :’? Peck and 
another v. Harriott and another ; 6 Serg. and Rawle, 146,151 ; 1 
American Leading cases, 394. 

‘The amount of this rule is, that a direction or authority to do 
a thing is a reasonable implication of the powers necessary to 
accomplish it, unless there is a special restriction, or unless an 
intention to the contrary is to be inferred from other parts of the 

authority.” 
{[* 457] | *Upon this prinnciple it has been decided that a special 
agency to sell chattels, or to procure subscribers to a joint 
stock company relating to lands, implies (unless forbidden) an 
authority to bind the principal by a warranty or representations 
respecting the quality or condition of the subject of the contract, 
such being usual means of accomplishing the proposed end: San- . 
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ford v. Handy, 23 Wend. 260; Nelson v. Cowing, 6 Hill, 337 ; 
and that an authority to sell a slave includes and implies a power 
to warrant the slave to besound: Skinner v. Gunn, 9 Porter, 305; 
Gaines v. McKinley, 1 Judge’s Alabama Rep. 446. An authority 
to sell and convey lands will authorize the execution of deeds with 
general warranty binding the principal, if there be no restriction 
in the power: Peters v. Farnsworth, 15 Vermont, 155; Taggert 
y. Stanberry, 2 McLean, 543, 549; Vanada’s heirs v. Hopkins’ 
adm’r, 1 J. J. Marshall, 285. These cases are against the 
authority of Mixon v. Hyserott, 5 Johns. 58. 

Where a person is engaged in a particular department of base 
ness, and is employed to do an act within his line, with special 
restrictions, there the general powers, derivable from the nature 
of his ordinary employment, will control the limitation; he will 
be held to possess ‘such in the particular instance, as his ordin- 
ary occupation fairly imports to the public: Nickson v. Brohan, 
10 Modern, 109. 

A general agency is an implied authority, derived from a course of 
dealing or from a number of acts of a particular kind authorized 
or assented to. Such a general authority authorizes the agent to 
bind the principal without orders, in dealing with those who have no 
notice of the want of lawful power in the agent, and who act with- 
out collusion: See St. John v. Redmond, 9 Porter, 428; Stot- 
hard v. Aull & Morehead, 7 Mo. Rep. 818; Williams e¢ a/. v. 
Mitchell, 7 Mass. 98. In the case of the Commercial Bank of 
Lake Erie v. Norton, 1 Hill, 502, the court said: ‘‘It is not 
necessary, in order to constitute a general agent, that he should 
have done before an act the same in specie with that in question. 
If he have usually done things of the same general character and 
effect, with the assent. of his principals, that is enough. But 
beyond the regular course of his business employment, and the 
general nature of the acts done, the implied power of a general 
agent will not extend.” 

Bronson, Justice, in the case of Nelson v. Cowing, 6 Hill, 338, ~ 
said: ‘‘But a warranty, and so of a representation, is one of 
the usual means for effecting a sale of a chattel; and when the 
owner sells by an agent, it may be presumed, in the absence of 
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all proof to the contrary, that the agent has been clothed with all 
the usual powers for accomplishing the proposed end.”? 
[* 458} *Mr. Justice Story, in his treatise on agency, page 
126, lays down the general rule which is as applicable 
to special as well as to general agents, that ‘‘ where the acts of 
the agent will bind the principal, there his representations, declar- 
ations, and admissions respecting the subject matter, will 
also bind him, if made at the same time and constitute a part 
of the res gestz.”? ‘‘For most purposes, a party dealing with an 
agent, who is acting within the scope of his authority and employ- 
ment, is to be considered as dealing with the principal himself.” 
In the case of Skinner v. C. & R. Gunn, 9 Alabama, 306, Or- 
mond, Justice, said: ‘“‘ The power in this case is to sell and con- 
vey the negro in the name of the plaintiff, and the agent must, as 
ani incident of that power, and in the absence of any prohibition, 
have the right to warrant the soundness of the slave, as that is an 
usual and ordinary stipulation in such contracts, and must there- 
fore be implied to effectuate the object of the power: Fenn v. 
Harrison, 3 Term Rep. 757; Alexander v. Gibson, 2 Campbell, 
555. 
Now, by applying the principles here laid down, and they are 
mainly expressed in the words of adjudicated cases, to the case 
before us, and it will be plainly seen that the court below erred 
in refusing the instructions containing the above principles, which 
were asked for by the plaintiff below—erred also in giving the 
converse of these instructions to the jury on the part of the 
defendants. 


Here, the intestate Ashley, in his life time, put a negro woman 
in the possession of one Curl, who was engaged in the business of 
buying and selling negroes. That was his ordinary employment ; 
the negro woman was put there by her owner to be sold for him and 
on his account. There was nothing said about warranting her 
soundness or anything else; no inhibition to warrant—no restric- 
tion upon the terms of the sale. | 

The agent, Curl, sold the negro woman to the plaintiff, and war- 
ranted her soundness, after trying to sell her without such war- 
ranty; and finding that the plaintiff would not purchase without 
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a warranty of soundness, he sold her and warranted her to be 
sound. 

This act was one of the usual and ordinary means used in sales 
of such property ; few persons are found willing even to purchase 
slaves without such a warrant. In the language of Justice Bron- 
son, ‘‘a warranty of soundness is one of the usual means of 
effecting a sale ”’ of such a species of property. 

The agent, Curl, therefore, was acting fully within the line of 
his usual employment in selling and giving a warranty of the 
slave, as to her soundness in this instance, and his acts are bind- 
ing on his principal. | 

The judgment below must, therefore, he reversed, 
and this cause *remanded to be proceeded in further, [* 459] 
in accordance with this opinion, the other Judges con- 
curring. 


Roprnson’s Ex’rs, plaintiffs in error, v. Roparps, defendant in 
error. 


15 Mo. 459. 


1. Fraudulent conveyance— Void as a matter of law.—If a conveyance on the 
face of it appears to be for the use of the person making it, the court 
will, as a matter of law, declare it to be void as against creditors. 

2. So, too, if there is a conveyance of chattels for a consideration not 

’ deemed valuable in law which is not accompanied by possession nor 
recorded. 

3. Conveyance to use of grantor.—A conveyance in consideration that the 
grantee would support the grantor and his family, is a conveyance to 
the use of the grantor. 

4, Fraud—price.—In determining the question of fraud, inadequacy of 
price is a circumstance of great weight. , 


Error to Boone Circuit Court. 
Gorpon, for plaintiffs in error. 
HAYDEN, contra. 


*Scort, J., delivered the opinion of the court. [* 461] 
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This was a bill in chancery, filed by the complainants against 
the defendants, charging substantially, that Wm. Robards, one of 
the defendants, in December, 1847, was indebted to the complain- 
ants in a large sum of money, for which, afterwards, on the 25th 
August, 1848, a judgment for the sum of $4493 was rendered, on 
which a special fi. fa. was issued, directing the sale of the lands 
in the execution mentioned ; and if the said lands should be insuf- 
ficient to satisfy the said execution, then of the remaining lands 
and tenements, goods and chattels, belonging to the said Robards, 
to satisfy the same; that in March, 1849, the sum $1289.65 was 
made on said execution: that at the time of the rendition of the 
said judgment, the said W. Robards was largely indebted, and 
fraudulently conveyed to his two sons, Wm. A. Robards and John 
M. Robards, and other persons, all his slaves, ten or twelve in 
number, and all of his other personal property, consisting of 
horses, cattle, hogs, farming utensils, &c.: that the said William 
Robards, at the time of the rendition of the said judgment, frayd- 
ulently and without consideration, conveyed to John M. Robards, 


three slaves, Sharper, Martin, and Nathan, together with a large 
amount of other personal property, consisting of horses, cattle, 
and other stock, household and kitchen furniture, farming utensils, 
&e.: that the said conveyance was made to the said John Robards 
at a time when he was fully aware of his father’s indebtedness ; 
was without consideration, and made with intent to defraud the 
complainants. 


The answer of Jno. M. Robards, one of the defendants, admits 
the indebtedness of W. Robards to the complainants for land sold, 
and the judgment, execution and sale of said land for the pay- 
ment of the purchase money as stated in the bill; that he left 
Boone county in June, 1846, and was absent twelve months, and 
never understood how matters were between his father and the 

complainants ; that in the fall of 1847, his father being 
[* 462] inbad health and unable to carry on any business, *agreed 
to give him what stock and farming utensils then were 
upon the farm, in consideration that he would support the said 
Robards, his father, and his wife; that he accepted the agree- 
ment and took the property accordingly, together with the use of 
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the slaves and farm; that there was but a small stock and few 
farming utensils ; that in 1841, his father gave him a small negro 
boy named Nathan, having previously given to each of his other 
children one or more slaves ; that ever since the gift of said slave, 
he has had possession of him and exerted control over him; that 
in September, 1848, he purchased of his father two slaves, Sharper 
and Martin, for the sum of $650, which was paid down; that he 
purchased the said slaves fairly, although he knew at the time of 
the judgment of the complainants against his father, but he be- 
lieved the land would be amply sufficient to satisfy it. 

The answer of Wm. Robards admitted his indebtedness to the 
complainants, and the judgment, execution and sale of his land to 
pay the debt; that he believed the land amply sufficient to pay the 
debt due the complainants, as they had taken it as a security for 
a much larger sum which had been reduced by payments ; that 
one of the complainants used means to prevent a fair sale of the 
land, and they conspired to cause a sacrifice of it; that at the 
time of the rendition of the payment, he owned ten slaves, not 
valuable, being mostly children, and a few ordinary articles of 
household furniture ; that in the fall of the year 1847, in conse 
quence of ill health, he gave all his stock and farming utensils 
to his son John, in consideration he would take charge of the 
farm, and support him and his family. The stock thus conveyed 
was inconsiderable. His son accepted the conveyance, and sup- 
ported him and his family until the spring of 1849. That in con- 
sequence of his inability to establish payments made by him to 
the complainants, their recovery at law was twice as large as it 
should have been; that in the year 1841, he gave a slave to each 
of his sons; that the slave given to his son John was named 
Nathan, and that he has never had any control over or claim to 
him since that time; that he was not then embarrased nor ever 
expected to be; that on or about the 5th September, 1848, he 
executed to Wm. A. Robards a bill of sale for eight slaves, a man 
and his wife and six of their children, and also a bill of sale to 
his son John for a boy Martin and a man Sharper; that he was 
indebted to his son William in the sum of $600, which he was 
unable to pay without a sale of a portion of his slaves, and being 
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unwilling to separate a family, he induced his son William to take 
it and pay him the balance in money; that William took the 
slaves on condition that he would take in part payment a bond on 

H. C. Myers for $400; that the man slave he sold to 
[* 463] *his son John was of little value, being badly ruptured ; 

that all of the slaves were of but little value for present 
use, and at the time of sale he was firmly persuaded that the land 
would pay the complainants’ debt ; that the sale of his slaves was 
induced by his old age and their expensiveness to him, and with 
no intent to hinder, delay or defraud his creditors; that with the 
proceeds of the sale of the said slaves, he has paid all his other 
debts ; that William paid fourteen hundred dollars for the slaves 
purchased, which was their fair value; that the sale to John was 
bona fide, and he actually received the purchase money. He 
alleges that he had a claim against. the estate of the complainants’ 
testator, growing out of a misrepresentation or breach of warranty 
on the sale of the land ; that he owns land in Kentucky and is not 
insolvent. 

Replications were. filed to these answers, and three issues, 
involving the validity of the three several transactions between 
William and John Robards, were directed by the court to be made. 

First. As to the gift of the child Nathan. 

Second. As to the conveyance of the stock, etc. 

Third. -As to the sale of the slaves, Martin and Sharper. 

Evidence was given on both sides in favor of their respective 
views of the subject, and on the trial the court gave the following 
instructions to the jury, at the instance of the complainants : 

1. ‘‘If the jury believe from the evidence that the several con- 
veyances of the slaves and other personal property, mentioned in 
the evidence, from William Robards, the father, to John Robards, 
his son, were concocted or contrived between them for the pur- 
pose of hindering, delaying or defrauding the plaintiffs in the col- 
lection of their debts on William Robards, then the verdict of the 
jury should be for the plaintiffs.” 

2. ‘‘ That plaintiffs, in this case, are not bound to make posi- 
tive proof of fraud, but the jury may take into consideration all 
the facts and circumstances in order to find their verdict.” 


— 
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8. ‘* That in order to constitute the gift of the slave, Nathan, 
by William Robards to John Robards,valid, the jury must be satisfied 
from the evidence, that the possession of said slave was deliv- 
ered to the said John Robards at the time of the gift, or that 
said gift was evidenced by deed in writing and acknowledged or 
proved and recorded within six months after the date of said 
deed.” 

4. Although fraud is not to be presumed, yet it may be proved 
from circumstances ; and, in determining that question, the jury 
may take into consideration all the facts and circumstances de- 
tailed in evidence.” 

5. ‘If the jury find from the evidence that the several con- 
veyances of the slaves and other personal property ~ 
spoken of in evidence, from *Wm. Robards to John Ro- [* 464] 
bards were contrived between them with intent to hinder, 
delay or defraud the creditors of the said William Robards, then 
the jury should find for the plaintiffs, notwithstanding the said 
John Robards may have paid the full value of the property pur- 
chased.” , 

6. ‘¢That although a debtor has a right, in the payment of his 
debts, to prefer one creditor to another, that preference must 
be an honest one, and if the jury find from the evidence, that at 
the time of such transfer of any of the property, plaintiffs were 
the creditors of William Robards, and that such transfer was 
made with intent on the part of William Robards to hinder, delay 
or defraud the plaintiffs in the collection of their debt, and that 
John participated in said fraud, then the jury ought to find for 
plaintiffs as to such transfer, although they may believe from the 
evidence that John paid the full value for the property thus trans- 
ferred.” 


And refused the following instructions asked by the complain- 
ants : 

1. ‘“* That if the conveyance of the horses, cattle, hogs, sheep, 
household and kitchen furniture and farming utensils, and other 
property, made by William Robards to John Robards, his son, was 
not accompanied by an immediate delivery of the possession of 
said property, and followed by an actual and continued change of 
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possession, then the said conveyance is presumed to be fraudu- 
lent as against the plaintiffs, provided the jury shall find that the 
plaintiffs were creditors, at the time, of the said William Ro- 
bards.” 

2. ‘‘If the jury believe from the evidence, that William Ro- 
bards, the father, conveyed all his personal property, consisting of 
horses, cattle, sheep, household and kitchen furniture, farming 
utensils and other articles, to his son, John Robards, in consider- 
ation that the said John was to support him and his family, 
and that, at the time of making said conveyance, the plaintiffs 
were creditors of the said William Robards, the said conveyance 
is fraudulent, and as to that issue the jury ought to find for the 
plaintiffs.” 

3. ‘If the jury find from the evidence, that William Robards, 
the father, conveyed all his personal property, except his slaves, 
to his son, John, for and in consideration that his said son, John, 
agreed to support him and his family, and that at the time of 
such conveyance the plaintiffs were creditors of the said William, 
then said conveyance is a conveyance of goods and chattels in 
trust to the use of the said William Robards, within the meaning 
of the statute of this State, and fraudulent as against the plain- 
tiffs.” 

4. ‘Tf the jury believe from the evidence that at the 

[* 465] time William Robards *gave the slave, Nathan, to John 

Robards, he, William, was largely indebted to plain- 

tiffs or their intestate, and that said Nathan remained in the pos- 

session of said William Robards, that then such gift is presumed 
to be fraudulent as against these plaintiffs.” 

5. ‘Ifthe jury believe from the evidence, that the pretended con- 
veyance of Sharper and Martin, from William Robards to John 
Robards, was made at a time when William Robards was largely 
in debt, and about the time a judgment was rendered against him 
of which John had knowledge, and that John Robards was his son, 
and at the time residing with him, and that no other personal 
property was retained by William Robards; these are circum- 
stances from which the jury may infer the existence of fraud in 
the transaction.” 
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And gave the following instructions, asked by the defendant : 

1. ‘That although the jury may find from the evidence that Wm. 
Robards was indebted at the time he gave the slave Nathan to his 
son John, yet the mere fact of such indebtment does not of itself 
constitute or make the gift fraudulent and void; but the question 
whether the same be fraudulent or not is to be ascertained, not 
from the mere fact of the indebtment at the time of the gift, but 
from all the circumstances of the case.” 

2. ‘That if the jury find from the evidence, that Wm. Robards, 
in the fall of 1847, transferred to his son John the horses and 
cattle, farming utensils and other property of which he was pos- 
sessed, with the use of the farm, for a valuable consideration as 
testified to by the witness William A. Robards, and that the trans- 
fer of the property so made was bona fide, and not made with an 
intent to delay, hinder, defraud or prevent the creditors of the 
said William Robards from the collection of their lawful debts or 
demands, that then the jury ought to find the second issue for the 
defendant.” 

3. ‘To constitute the consideration for the property, &c., men- 
tioned above in the last instruction, a valuable consideration, it is 
not necessary that the same should have been equal in value to 
the amount of the property, &c., transferred, &., by the said 
William to the said John; nor is it necessary that the same should 
have been paid or rendered by the said John to the said William 
in money, but it is only necessary that the jury should be satisfied 
from the evidence that the same was paid or rendered in other 
valuable things, or in the services of him, the said John, at the 
request of the said William.” . 

4, ‘That if the jury find from the evidence, that the said slaves 
Sharper and Martin were sold by the said William Robards to the 
said John Robards for the sum of six hundred and fifty 
dollars, and that the same *was made bona fide, and [* 466] 
not with an intention on the part of the said William 
Robards to delay, hinder or defraud the creditors of the said 
William Robards in the collection of their lawful debts or de- 
mands against him, then the jury ought to find the third issue for 
the defendant.” 
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5. ‘That even though the jury may find that the said William 
Robards made the sale of slaves, Sharper and Martin, to the said 
John Robards with an intent to defraud, delay or hinder the cred- 
itors of the said William Robards from the collection of their 
lawful demands against him, yet the jury are bound to find their 
verdict for him, the said John, upon said issue, if they find from 
the evidence that he purchased and paid the price of $650 for 
those negroes bona fide, without notice or knowledge of the said 
unlawful intent of him, the said William. 

6. ‘‘That fraud is not to be presumed, but the law requires the 
party who alleges or charges another with it to prove the same to 
the satisfaction of the jury. — 

7. ‘That, notwithstanding the plaintiffs had recovered the judg- 
ment of the Boone circuit court for their debt, &c., against the 
said William Robards, as shown by the record thereof, as read in 
evidence by.the plaintiffs, yet the said William Robards had a 
legal right to sell his slaves Sharper and Martin, to obtain means 
to pay the claims of other creditors against him. 

8. ‘‘That it does not devolve upon the defendant in this case — 
to prove to the jury that the transfer of the household goods, and 
other property, by the said William to the said John was not made 
to defraud, hinder or delay the creditors of the said William from 
the collection of their lawful debts, damages and demands, but it 
devolves upon the plaintiffs to prove the same, or that the same 
should appear to the satisfaction of the jury from the facts and 
circumstances of the case given in evidence.” 


The jury found the issues for the defendants, and thereupon 
he court dismissed the complainants’ bill, on which decree this 
writ of error is sued out. 

The first two of the issues in this case involved the construction 
of the 1st and the 4th sections of the act concerning fraudulent 
conveyances.(a) Without reviewing all the instructions given 
and refused, it is manifest that the law has not been put to the 
jury in a manner to obtain a correct verdict. The first and fourth 
sections of the act referred to make certain conveyances void, not 





(2) Gen’l Stat. of 1864, chap. 107, §$ 1, 4; Wagner’s Stat. pp. 279-80. 




















JANUARY TERM, 1852. 
Robinson’s Ex’rs v. Robards. 15 Mo. 








fraudulent, but ‘‘void.”? In relation to these, when the acts 
appear which the law declares shall make a conveyance void, it is 
deemed to be the duty of the court to declare the enactment of 
the law to the jury. The sections referred to will be 
*construed like any other statute declaring a transaction [* 467] 
void. If a conveyance, on the face of it, appears to be 

for the use of the person making it, as a matter of law the court 
will declare it void against creditors, just as it would declare a 
bond conditioned to murder a man or do any other unlawful 
act.(a) So when it appears that there is a conveyance of chattels 
or slaves for a consideration not deemed valuable in law, and pos- 
session does not really and bona fide accompany such convey- 
ance, and it is not properly recorded, it is the duty of the court to 
declare to the jury that such conveyance is void against creditors 
and purchasers. The conveyance whose validity was involved in 
the second issue, was certainly for the use of the grantor and was 
void, unless it can be maintained that a debtor may lawfully 
convey all his property for the future support of himself and 
family, to the prejudice of his creditors. 

From this review of the first and fourth sections of the statute 
it is not to be inferred that they alone are applicable to the trans- 
actions involved in this controversy, but the other provisions of 
law which submit the question of fraudulent intent to the jury are 
not to be overlooked. If the third instruction, given. at the in- 
stance of the defendant, intended to convey the idea that a valu- 
able consideration, as contradistinguished from one that is both 
valuable and adequate, is sufficient under the statute, it cannot be 
sustained ; for, in all cases of conveyances affecting creditors or 
purchasers, the inadequacy of price is a circumstance of great 
weight against their validity. 

The first three instructions given for the defendants contained 
the views above expressed relative to the construction of the stat- 
ute, and were erroneous. The substitution of the word fraudu- 





(2) Brooks v. Wimer, 20 Mo. 503; Zeigler v. Maddox, 26 Mo. 575; Stan 
ley v. Bunce, 27 Mo. 269; Johnson v. McAllister, 30 Mo. 327. 

But not if founded on a yaluable consideration ; Eaton e. Perry, 29 
Mo. 96. 


MO. R. VOL. XV. 20 
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lent for the word void, used by the statute, might have warranted 
a rejection of some of the instructions of the complainants, 
though it seems a very nice exception, and the only wonder is, 
that when the statute law is before the parties, they will not adopt 
its language instead of their own. 

The other Judges concurring, the decree will be reversed and 
the case remanded.(a) 


Davis’ Administrator, appellee, v. Smita & BRADLEY, appellants. 
15 Mo. 467. 


1. Contract—Duty created by law and by act of party —When the law creates 
a duty, and the party is prevented from performing it, without any 
default in him, and he has no remedy.over, the law will excusehim. But 
when the party, by his own contract, creates a charge or duty upon 
himself, he is bound to make it good, ifhe may, notwithstanding any 
accident by inevitable necessity; because he might have provided 

against it, by his contract. 

[* 468] *2. Landlord and tenant—Rent.—The lessees of a mill are 

bound to pay the rent, notwithstanding the main posts of the 
building, supporting all the machinery, were decayed, in consequence 
of which the building fell and destroyed all themachinery. The defect 
in the posts was an infirmity to which all timbers are subject, and their 
liability to sucha defect was equally in the knowledge of both parties. 


Appeal from Lafayette Circuit Court. 
LEONARD, for appellants. 
HayDEN, contra. 


[* 469] *Scorr, J., delivered the opinion of the court. 


This was an action begun by the appellee, Davis’ administrator, 
against the appellants on a sealed instrument of the 18th April, 
1848, by which Davis, the appellee, leased to the appellants until 
the 25th December, 1848, a grist and saw mill and carding ma- 





(a) See passim, Potter v. McDowell, 31 Mo. 62; State v. Benoist, 37 Mo, 
500; Bigelow v. Stringer, 40 Mo. 195. 
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chine, situated on Blackwater, in Johnson county, for $225, pay- 
able at the expiration of the term. The appellants, the lessees, 
set up the defense, that at the time the lease was made, the main 
posts of the building, which supported all the machinery, were 
damaged and rotten, and the defect was unknown to the lessees 
and not apparent to ordinary observation; and that in conse- 
quence of this defect, the posts gave way shortly after entering 
under the lease; the building fell and destroyed the machinery. 
This was communicated to Davis, the lessor, and the appellants, 
the lessees, abandoned the premises. 

These facts appearing on the trial, the court directed in favor 
of the appellee and there was a verdict and judgment accordingly, 
and the cause was brought to this court. 

The distinction between a duty created by law, and one created 
by the party is an established principle of our law. When the law 
creates a duty and the party is disabled to perform it without any 
default in him and he has no remedy over, the law will excuse him. 
But when the party, by his own contract, creates a charge or duty 
upon himself, he is bound to make it good, if he may, notwith- 
standing any accident by inevitable necessity, because he might 
have provided against it by his contract; and therefore, 
if # lessee covenant to repair a house, though *it be [* 470] 
thrown down by a tempest or destroyed by enemies, yet 
he is bound to repair it; and if he covenant to pay rent for a house, 
though it be burnt down, yet he is liable for the whole rent ; Lord. 
R. 1477.(a) ‘‘ The entire estate or fee is divided into parcels. 
The tenant is owner of his term, subject indeed to the payment 
of rent. The landlord is owner of the reversion. The first has 
agreed to pay his rent as the consideration for his estate in the pre- 
mises. The other has paid his money for the entire property. Equal- 
ity is equity, where the act of God or accident destroys the property, 
it is-a loss which ought to fall on each in proportion to his interest;”’ 
Tucker’s Com.(b) The analogy attempted to be drawn from the 
case of a lease of furnished rooms, after proving untenantable, 
and that of contracts for manufactured articles, not answering the 





(a) Gibson »v. Perry, 29 Mo. 245. 
(0) Vol. 1, p. 32. 
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purpose for which they were bought, in which it was held, in the 
one case, that the rooms might be abandoned, and, in the other, 
that the articles might be returned, cannot help this case. That 
furnished rooms, let for a particular purpose, should answer the 
object in renting them is not unreasonable. Here it is not pre- 
tended that the mills did not answer the ends for which they were 
leased. There was no warranty of the soundness of the materials 
with which the house was built, and there is no pretense of any 
misrepresentation or concealment on the part of the lessor. The 
defect in the posts was an infirmity to which all timbers are 
subject, and their liability to such defect was equally in the know- 
ledge of both parties. No oné, in leasing his house, is understood 
to warrant, by implication, that the materials of which it is com- 
posed are sound. In a sale of a limited interest in any chattel, 
there is no implied warranty of soundness on the part of the 
vendor. 
The other Judges concurring, the judgment will be affirmed. 





Woo.prip@e, adm’r of McDonald, appellant, v. Draper, adm’r 
of McDonald, respondent. 


15 Mo. 470. 


1. Costs—Action by administrator.—Where the cause of action accrued to 
the testator or intestate, in his lifetime, there, the administrator or 
executor, suing and failing to recover, is not liable for costs de bonis 
propriis; the judgment for costs will be de bonis testatoris; but where the ° 
cause of action accrues to the executor or administrator, and he sues 
and fails to recover, he shall pay costs himself. 


Appeal from Johnson Circuit Court. 
Haypen, for appellant. 
[* 472] *Hicks, conéra. 


RyLanD, J., delivered the opinion of the court. 


The question as to the liability of the administrator, Wool- 
dridge, for the costs of the suit below, is the only one for the con- 
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sideration of thiscourt. The general rule of law upon this subject 
is, that where the cause of action accrued to the testator or intes- 
tate in his lifetime, there the executor or administrator suing and 
failing to recover, is not liable for costs de bonis propriis; the 
judgment for costs will be de bonis testatoris. In suits brought 
by an executor or administrator upon contracts made with the 
testator or intestate in his lifetime, the same rule prevails. 

But where the cause of action accrues to the administrator or to 
the executor and he sues and fails to recover, he shall pay costs 
himself. The powers and duties and rights of an administrator or 
executor relate back to the death of the intestate or testator. All 
causes of action accruing after the death and before letters testa- 
mentary or of administration have been taken out, are neverthe- 
less causes of action accruing to the executor or administrator ; 
and in such, if he fail to obtain judgment, the defendant is 
entitled to judgment for costs against him in his personal char- 
acter. 

In the case of Goldthwayte and Wife v. Petrie,5 Term. Rep. 
234,5; Lord Kenyon, Chief Justice, delivered the opinion of the 
court, after stating the case. ‘‘In general, it is an estab- 
lished rule (said his Lordship) that where an action is brought 
by an executor, as executor, for transactions arising in life- 
time of the testator, he is not liable to pay costs though he fail 
in the action. But in this case (he continued), it was not neces- 
sary to name the wife as executrix ; she might have brought the 
action in her own right, for it is stated in both counts that the mon- 
ey was received and the promises made by the defendant 
*after the testator’s death. We have looked into the [* 473] 
authorities, which we find have settled his point and 
which decide that the plaintiffs in this case are liable to pay 
costs.” In the case of Tattersall v. Groote, 2 Bos. & Pull.(a) 
Lord Eldon Ch. J., said, ‘‘after looking into all the cases, we are 
of opinion, that if the cause of action arose in the time of the 
administratrix, and if it was not absolutely necessary for her to 
sue in her character of administratrix, she will be liable to costs. 





(a) Page 255. 
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Some cases are to be found in which the simple fact, that the 
cause of action has arisen subsequent to the death of the testator 
or intestate, has been held sufficient to subject the executor 
or administrator to costs. But on areview of the cases, we 
think that the sound doctrine to be collected from them is, that if 
the executor or administrator must sue as such on the contract 
made with the testator or intestate, he is not liable to the pay- 
ment of costs, though the cause of action arose after the death 
of the testator or intestate.”’ In Bigland v. Robinson, 3 Salkeld, 
105, it is laid down that wherever an executor or administrator 
must sue as such, as for instance, where he brings debt on bond 
due to his testator, he shall not pay costs. In Nicholas v. Kille- 
grew, 1 Lord Raym. 437, it was agreed that it is not to any pur- 
pose for a plaintiff to name himself executor where he ought not 
so to do, but that if he ground his action upon the same contract, 
that was to the testator, he shall not pay costs, if he fail in the 
suit. 

In Ketchum’s Executor v. Ketchum, 4 Cowen, 87, the court 
stated the rule to be, that where an executor or administrator 
unnecessarily sues in his representative character ; that is, where 
he might have brought the action in his own name, if he is non- 
suited or there be a verdict against him, he shall pay costs (5 
Term Rep. 234-5). The mere change of the form of the action 
shall not protect him. 

The court in this case, refers to many decisions upon this sub- 
ject and makes a distinction between an entire anda partial cause 
of action arising after the testator’s death. ‘‘And there is reason 
in such distinction (says the court). In the former case, the 
executor knows, or ought to know, the merits of the cause, and 
should be holden to sue upon the peril of costs. In the latter 
case he cannot understand the whole subject ; and therefore the 
law holds him to no more than his own expenses.” 

It is not thought necessary to mention other authorities on this 
subject, as the law is generally understood as ‘laid down by those 
already quoted. In Massacltusetts, the executor and administra- 
tor suing and failing to recover is liable to pay costs in all cases 
and then he may apply to the probate court to have the 
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costs allowed to him, provided such court be *made [* 474] 
satisfied that the facts are such as will authorize the 
allowance thereof against the estate of which he is such executor 
or administrator. 

The cases of Frogg’s executors v. Long’s adm’r, 3 Dana 
157-8 ; Hughes’ adm’r e¢ al. v. Standeford’s adm’rs, 3 Dana, 
287 ; and Peyton’s adm’rs v. McDowell and Kenny (a) are all 
upon contracts and transactions had with the intestates in their 
lifetime, and are within the views above set forth in this opinion. 
The case of Maupin and Wife v. Goodloe, in 6 Monroe, 410, is 
not very clearly reported as to the costs. It was a proceeding, 
however, by Maupin and wife as administrators of James Swaney 
deceased, and the will of said Swaney came before the court 
for interpretation. It may therefore be considered as one of 
the cases included in the above rule of suing on transactions 
arising in such manner, that they were bound to sue in their 
fiduciary character. 


Now apply the principles .and doctrine of the above cases to 


the one before us, and it will be seen, that the court below did 
right in giving judgment for costs against the plaintiff de bonis 
proprits. — 

The plaintiff’s petition avers, that his intestate died seized and 
possessed of the negroes sued for as of her own property. Con- 
sequently, he shows that the cause of action, if any, arose after 
the death and against his right as her administrator. His action 
is not founded on any contract with his intestate in her lifetime, 
nor on any injury done or committed to her or her property in her 
lifetime. It arises entirely after her death, from his own showing 
in his petition. Without resorting to our statute, or saying how 
far its general provision, as set forth in the brief of the appellee’s 
counsel in this case, respecting costs, is to operate and control 
questions of this nature arising on suits by executors and admin- 
istrators, it is clear that upon the general doctrine the court 
below decided properly by ordering the costs to be taxed against 
the plaintiff in his own right. We will not be understood as say- 





(a) 3 Dana’s Rep., 314. 
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ing any thing to bar the plaintiff's right to make application to 
the probate court for an allowance of such costs as he may have 
to pay; provided he can satisfy that court that the suit was not 
wantonly or improperly commenced and prosecuted. This ques- 
tion, as well as the construction of our statute concerning costs 
in such cases as this, are left open for future consideration. 

There is no error in the judgment of the court below, and the 
other Judges concurring, its judgment is affirmed. 


HOLLAND, respondent, v. Hunton & WuiTE, appellants. 
15 Mo. 473. 


1. Practice.—Practice act of 1849 construed.(a) 


2. Actions—Parties.—The maker and endorser of a promissory note may 
be jointly sued by the endorsee. 


Appeal from Hickory Circuit Court. 
Wiuxston, for appellants. 


WRIGHT, contra. 


[* 476] *Ryzanp, J., delivered the opinion of the court. 


The plaintiff brought his civil action in the Hickory 
circuit court against the defendants, Hunton & White, upon a 
promissory note signed by Hunton and endorsed by White; the 
note was originally payable to R. P. Benson and by her assigned 
to the plaintiff. 

The petition avers the liability of White; as the endorser for 
Hunton. 

The clerk of Hickory circuit court issued a summons to the 
sheriff of Hickory county against White, and to the sheriff of Ben- 
ton county he issued a summons with a counterpart of the petition 
and writ against Hunton. The sheriff of Hickory served the sum- 
mons on White on the first day of March, 1851,by reading it to him; 





(a) See Practice act of 1865 ; Gen’] Stat., Title 34. 
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and the sheriff of Benton county on the 8th of March, 1851, served 
the counterpart on Hunton by leaving a copy of the petition and writ 
at the usual place of his abode with a free white person of the 
family over the age of fifteen years, in the county of Benton. 

The circuit court of Hickory county began its regular term on 
the 24th day of March, 1851, being more than twenty days after 
the service upon White, and fifteen days, exclusive of the day of 
service, upon Hunton. The record and proceedings show that on 
the third day of the term aforesaid, at which the writs in this case 
were returnable, judgment by default was rendered herein against 
the said defendants for want of an answer to the plaintiff’s peti- 
tion. In vacation, the defendant Hunton prayed an appeal and 
filed his bond with the clerk, and the clerk granted the appeal 
to him. White did not appeal; nor does he here complain of 
any error. 

The only point necessary for our adjudication arises in this case 
under the statute concerning ‘‘Practice in Courts of Justice,” of 
the session of the legislature in 1848-9. 

Under this act, in a petition on a promissory note for the 
payment of money in which the defendant has been regularly served 
with notice by leaving a copy at his usual place of abode, fifteen 
days before the return of the writ, and he fails or neglects to 
answer, can the court render judgment against him by default ? 
Art. V, sec. 2 of the act, declares, that, ‘“Every defendant served 
with the summons, fifteen days before the return day thereof, shall 
be bound to appear at the return term of the writ, and if such 
summons be served less than fifteen days, he shall be bound to 
appear at the term next after the return term of the writ.’’(a) 
Art. VI, sec. 2: ‘“The only pleading on the part of the defend- 
ant is either a demurrer or an answer. It must be filed within six 
days after the return day of the summons, if the term 
shall so long continue, *if not, then within such time as [* 477] 
the court may by rule prescribe.”’(d) 

Art. XII, sec. 2: ‘‘If the action be founded on a bond, bill, or 





(a) Gen’l Stat. of 1865, chap. 164, § 5; Wagner’s Stat. p. 1007. 
(b) Gen’l. Stat. of 1865, chap. 165, §§ 4,5; Wagner’s Stat., p. 1014. 
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note for money, and there be no answer as hereinbefore required, 
the clerk may, under the direction of the court, enter judgment 
for the amount which shall appear to be due. In other cases 
where there is no answer as aforesaid, the plaintiff may, if he 
require it, have a jury to assess the damages. If no jury be 
required, the court may assess the damages and render judgment 
thereon, or give the other relief asked in the petition.(a) Under, 
these provisions, it is obvious that where a party has been sum- 
oned fifteen days before the return day of the writ, and he fails 
© answer, judgment under the direction of the court can be entered 
up against the defendant in actions on bonds, bls or notes, for 
money ; in other actions, that is, actions not founded on bonds 
bills or notes for money, the plaintiff, if he requires it, may have 


as 





a jury to assess his damages; if no jury be required, the court 
bean assess the damages and render judgment thereon.(d) 

But there are actions on bonds, bills and notes in which the 
plaintiff has a right to have a trial at the return term even if the 
defendant does answer or demur, unless the court continue the case 
for good cause. 

But in such cases there must be personal service at least twenty 
days before the return day of the writ. 

Art. V, sec. 6: In all cases where the petition is founded solely 
upon a bond, bill or promissory note for the direct payment of 
money, and the plaintiff demands a trial at the first term as here- 
inafter provided, each defendant to authorize such judgment 
against him, must be personally served at least twenty days before 
the return day of such writ by delivering a copy of such petition 
to him. 

Art. VI, last part of sec. 2: ‘‘In cases specified in section 6, of 
Art. V, the demurrer oranswer shall be filed within the first two 
days after the return day of the summons, and the cause shall be 
tried at the return term of the summons unless continued for good 
cause.”’(c) 

Art. XVII, sec. 2: ‘‘In cases provided for in sec. 2, Art. VI, 





(a) Gen’l Stat. of 1865, chap. 171, § 9; Wagner's Stat. p. 1053. 
(6) North c. Nelson, 21 Mo. 370. 
(c) Gen’l Stat. of 1865, chap. 165, § 5; Wagner’s Stat. p. 1014. 
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and in cases provided for in Art. XII, and in cases provided for 
in sec. 4 of Art. XV, the several judgments shall be given at the 
return term of the summons, unless the court for good cause shall 
continue the cases.” ; 

There can be no doubt from a careful perusal of the statute, 
that in each case, where the plaintiff’s writ has been served fifteen 
days before the return day thereof, and the defendant shall neglect 
to answer or demur, the plaintiff is entitled to judgment at the 
return term—and just as little doubt that he is equally entitled to 
judgment in actions on bonds, bills or notes for money 
at the return term of the writ, provided *it has been [* 478] 
personally delivered to the defendant twenty days before 
the return day of the writ, if the defendants do answer or demur, 
unless the court shall continue the case for good cause. 

There is no error, then, in this case, in the court below giving 
judgment at the return term of the writ against the defendant 
Hunton ; he failed to answer, and very properly did the court 
render judgment against him. There is no pretense of error in 
the judgment against White. 

One other point in this case I may as well notice. It is the 
joinder in the action of Hunton, the maker and payer of the prom- 
issory note, with White, the endorser. Art. III, secs. 6 and 8, 
put this point to rest: 

Sec. 6. Any person may be made a party defendant who has an 
interest in the controversy adverse to the plaintiff. (a) 

Sec. 8. Persons severally liable, including parties to bills of 
exchange and promissory notes, may all, or any of them, be in- 
cluded in the same action at the option of the plaintiff. Here the 
payer and endorser are included. I suppose the 8th section was 
meant for such a case.( 0) 

Upon the whole case then, there is nothing to reverse, and the 
other Judges concurring, the judgment below is affirmed. 





(a) Gen’l Stat. of 1865, chap. 161, § 5 ; Wagner’s Stat. p. 1000. 
(b) Gen’l Stat. of 1865, chap. 161, § 7 ; Wagner’s Stat. p. 1001. 
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THE SraTE, appellant, v. HoRNBEAK, respondent. 
15 Mo. 478. 


Criminal law—Indictment.—An indictment, charging that the defendant 
did “unlawfully sell one-half pint of brandy, ofthe value of ten cents, to 
one William Pryor, and suffered the same to be drank at the place of 
sale, without then and there having a grocer’s license, dram-shop 
keeper's license, an inn-keeper’s license, or any legal authority to sell 
said brandy, in manner and form as aforesaid,” is good. Thenegation 
as to license is broad enough. 


“Appeal from Greene Circuit Court. 


GARDENHIRE, Attorney General, for the State. 


[* 479]  *Henprick, contra. 


Ry.anD, J., delivered the opinion of the court. 


The defendant, James F. Hornbeak, was indicted for selling 
one-half pint of brandy and suffering it to be drank at the place 
of sale without license. 

He appeared to the indictment and moved the court to quash 
the same, which motion the court sustained ; the State excepted to 
the opinion of the court quashing the indictment, filed her bill of 
exceptions and brought the case here by appeal. 

In looking into the indictment I find that it charges that the 
defendant, did ‘‘unlawfully sell one-half pint of brandy of the 
value of ten cents to one William Pryor, and suffered the same to 
be drank at the place of sale, without then and there having a 
grocer’s license, dramshop-keeper’s license, an inn-keeper’s 
license, or any legal authority to sell said brandy in manner and 
form as aforesaid.” 

This case differs from the one of the State v. Haden,(a) just 
decided by this court. Here the negation as to license is broad 
enough ; it negatives grocer’s, dramshop-keeper’s, inn-keeper’s, 
or any legal authority to sell. This indictment is substantially 
good. It is an indictment for selling liquor without license. The 
part which avers that the liquor was suffered to be drank at the place 





(a) Ante. p. 447; see references to that case. 
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of sale may be stricken out assurplusage. Strike this part out and 
the indictment will still be good; this averment does not vitiate 
the allegation of the sale without license. This part being strcken 
out of the indictment, it then clearly appears that the defendant 
sold liquor in the county, the time when he sold it, the descrip- 
tion of liquor sold, the quantity, the price, the person to whom 
sold, and the general negation of license and authority to sell. 
The indictment then, although very carelessly drawn, being in 
my opinion sufficiently good to support a judgment, the 
court below erred *in sustaining the motion to quash. [* 480] 
Its judgment is therefore reversed, the other Judges con- 
curring, and this cause is remanded to be further proceeded with 
according to the views of this court herein expressed.(a) 


SELF, respondent, v. GARDNER, appellant. 
15 Mo. 480. 


Slander—Evidence.—In an action of slander, where the words spoken 
charged the plaintiff with stealing from one person, evidence that he 
stole from another person is not admissible. 


Appeal from Circuit Court of Wright County. 
WADDELL, for appellant. 
Epwarps, for respondent. 


GAMBLE, J., delivered the opinion of the court. 


Gardner brought an action on the case against Self for slander- 
ous words spoken by Self. The defendant pleaded the statutory 
plea under the act of 1847. The declaration charged the utter- 
ance by the defendant of many phrases, imputing to the plaintiff 
a disposition to steal ; but there was only one direct charge of 
theft made by defendant, and that was that the plaintiff 
had ‘‘stolen a dollar from Lea & Price.” On the *trial [* 481] 





(a) See State v. Wishon, post. p. 503 ; State v. Owen, post. p. 506. 
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the evidence on the part of the plaintiff was confined to the 
proof of the words spoken by the defendant, charging him 
with having stolen a dollar from Lea & Price. The defendant 
offered to read a deposition of one Wm. S. Lea to prove that 
plaintiff stole a dollar from James A. Bates, but the court on the 
motion of the plaintiff excluded the deposition. A verdict was 
rendered for the plaintiff for $250 ; and the defendant moved for 
a new trial and in arrest of judgment. Some papers are copied 
upon the transcript that are in shape of instructions to the jury, 
but they are not in any bill of exceptions. The motions for a new 
trial and in arrest of judgment were overruled. 

The deposition of Lea was properly excluded. The only charge 
of actual theft of a dollar was the charge of stealing a dollar 
from Lea & Price. For making this charge the defendant was 
sued, and the evidence that plaintiff had stolen a dollar from 
Bates was not pertinent to the matter in issue, nor could the 
plaintiff be called on to meet such new charge. 

As far as the case is shown by the bill of exceptions the motion 
for a new trial was properly overruled, and as the declaration 
contains words clearly actionable, the motion in arrest of judg- 
ment was rightly overruled. 

The judgment is affirmed. 


STOALLINGS, appellant, v. Baker & Youne, respondents. 


15 Mo. 481. 

Partnership— What constitutes.—An agreement, by which one is to furnish 
a circular saw mill, and hands and stock to saw, and another is to fur- 
nish logs, and feed for the hands and stock, and the lumber to be 
divided equally between them, does not constitute a partnership. 

Appeal from Daviess Circuit Court. 


Lewis, ABELL & StRINGFELLOW, for appellant. 


[*482] *Ryanp, J., delivered the opinion of the court. 


This was a suit by Stoallings v. Baker & Young, before a jus- 
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tice of the peace, for money arising on the sale of plank by de- 
fendants, which belonged to the plaintiff. 

The case was taken to the circuit court, by appeal. On the 
trial in that court the plaintiff was nonsuited. The facts of the 
case were, that a contract had been entered into between the 
plaintiff and the defendants, by which the defendants were to 
move their circular saw mill to the land of the plaintiff, in the 
river bottom, near to the town of Gallatin, in Daviess county. 
The plaintiff was to furnish hay for the horses which were used 
to put the saw in motion ; to board the hands, and wash for them ; 
and to furnish the logs to be sawed into lumber. The defendants 
were the owners of the mill and the horses which they were to fur- 
nish ; they were to provide the food for the horses, except hay, 
and to provide the necessary hands to keep the mill in operation, 
and were to saw the logs, which were provided by the plaintiff, 
into lumber, which was to be divided, one half to plaintiff and the 
other to defendants. 


Upon these facts, the circuit court decided (who tried the case 
without a jury) that the justice of the peace had no jurisdic- 


tion; that there was a partnership between the plaintiff and the 
defendants in the lumber sawed, and that the suit should have 
been brought for a settlement of the whole partnership concerns. 

To this opinion of the court the plaintiff excepted, and brought 
the case here by appeal. 

The only question arises on the facts of the case, whether the 
court below properly held that they proved e partnership. 

This being the only point for the decision of this court, it be- 
comes necessary to see what constitutes a partnership. Justice 
Story says, ‘“‘every real partnership, so intended, between the 
parties themselves, imports ex vt Zerminz a community of interest 
in the profits of the business of the partnership, that is to say, a 
joint and mutual interest in the profits thereof, or a community 
of profit. Thisis of the very essence of the contract ; for, without 
this communion of profit, a partnership cannot, in the contempla- 
tion of law, exist:”? Story on Partnership, page 22. Colyer 
expresses the doctrine in the following terms: ‘To consti- 
tute a partnership between the partners themselves, there 
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[* 483] must bea *commmunion of profit between them. 

A communion of profit implies a communion of loss ; 
for every man who has a share in the profits of a trade ought also 
to bear his share of the loss. By a communion of profit is in- 
tended a joint and mutual interest in profit: ”? Collyer on Part- 
nership, book 1, ch. 9, sec. 1, page 11. 


Chancellor Kent says: ‘“There must be a communion of profit 
to constitute a partnership as between the partners. They must 
not be jointly concerned in the purchase only, but jointly concerned 
in the future sale. A joint purchase, with a view to separate and 
distinct sale by each person on his own account, is not sufficient.” 
3 Kent Com. 25. 

‘The rule that all who participate in profits are liable as part- 
ners, is subject to many exceptions. If three enter into an agree- 
ment, by the terms of which one is to do certain things and the 
other two certain things, each at their own expense, and each to 
be entitled to an equal share of the profits arising out of the sub- 
ject matter of the contract, this does not constitute them all part- 
ners and make them all liable for expenges incurred by either in 
the performance of their part of the contract.” 6 Watts & Ser- 
geant’s Rep. 148. 


‘¢ By written contract between B. and R., B. agrees to furnish 
R. for one year with wool to be worked into satinets, and R. js to 
deliver to B. all the satinets which the wool will make, and is to 
find and pay for warps for the same. For working the wool, find- 
ing warps, &c., B. is to pay R. forty per cent. on the sales of the 
satinets. Each is to pay half the charges. B. is to have the 
whole direction of the sales, and should he make sales himself, he 
is to have one and a half per cent. on forty per cent. of the sales. 
In an action against B. and R. for the price of the warps furnished 
by the plaintiff to R., it was held that B. was not a partner of R., 
and consequently was not liable to the action. In this case, it is 
admitted that they were not partners zéer se, for, by the terms of 
their agreement, they had not a mutual interest in the profits and 
loss of the business to which it related, and which is essential to 
render a partnership complete.”” See 14 Pickering, 194, Turner 
v. Bissell e¢ al. 
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‘‘TO constitute a partnership there must be a community of 
interest, a participation in profit and loss; and this joint interest 
must continue to the time of the sale, as well as to the purchase :” 
Washington’s C. C. Rep. 492. 

‘‘Where one party furnishes a boat and the other sails it, an 
agreement to divide the gross earnings does not constitute a part- 
nership. Here the plaintiffs were to divide the gross earnings of 
the boat, without reference to the usual and customary 
expenditures. Such a *connection has been repeatedly [* 484] 
held not to constitute a partnership .”” 10 Vermont, 172. 

Now, apply the principles here laid down by the elementary 
writers, and the doctrines of the adjudications above referred to, 
to the facts of the case before us, and it becomes evident that 
there was no partnership here. One party was to furnish mill 
and hands to saw; the other party to furnish.logs to be sawed ; 
and they were to divide the lumber into which the logs were sawed. 
Nothing said about profits nor losses, nor about the right of either 
to sell the lumber. If the mill of the defendant should happen to 
break, or the team of the plaintiff become worn out so that he 
could not haul nor they saw logs—no joint expense for reparation 
or recruiting —no deduction of losses before a division of the 
lumber, but simply the logs to be hauled by one and sawed by the 
other, and the lumber, whether much or little, to be divided. 

The facts do not constitute a partnership as among themselves, 
and, the other Judges concurring, the judgment below must be 
reversed, and the case remanded for further proceedings in accord- 
ance with this opinion. 


Woops eé al., defendants in error, v. RAINEY, plaintiff in error. 
15 Mo. 484. 


1. It appeared that defendants signed an obligation to pay to the State 
of Missouri the sum of ten thousand dollars upon a failure to perform 
certain conditions, but the conditions were not stated in the petition, 
and the bond was not upon the record. Held, that the petition was 
insufficient. 

[The syllabus states the whole case and it is not thought necessary to 
give it in full.] 
MO. R..VOL. XV. 21 
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THE State, plaintiff in error, v. HENDERSON & Powers, defend- 
ants in error. 


15 Mo. 486. 


Crimind law—Indictment.—An indictment for obstructing process must 
recite the writ, in order that the court may see that it was such a writ 
as the officer had a right to execute. 


Error to Newton Circuit Court, 


GARDENHIRE, Attorney General, for the State. 


RyLanD, J., delivered the opinion of the court. 


The defendants, John Henderson and Joseph Powers, were 
indicted at the April term, 1850, of the circuit court for the 
county of Newton, for opposing the execution of civil process. 

The defendants‘entered their appearance to the indictment, and 
moved the court to quash it. This motion the court sustained, 
and the State, by the circuit attorney, excepted, filed her bill of 
exceptions and brings the case here by writ of error. 

The sufficiency of the indictment is the only point be- 
[* 487] fore us. This *indictment alleges ‘‘ that John Hender- 
son and Joseph Powers, late of said county, heretofore, 
to-wit: on the 28th day of October, A. D. 1849, at the 
county of Newton, State of Missouri, with force and arms did 
then and there unlawfully, knowingly and willfully oppose one 
Isaac Gibson, a constable of Neosho township, Newton county, 
Missouri, in his official duties as such; to-wit: in the execution 
of a writ of attachment issued by one Mark A. Garrison, a 
justice of the peace for said county and township, against the 
property of one James Boyd, in favor of one Lemuel Heanell, 
contrary,” &c. 

This indictment is framed under the 18th section, V: article of 
act concerning Crimes and Punishments, Digest 1845, which de- 
clares ‘¢if any person or persons shall knowingly and willfully 
obstruct, resist or oppose any sheriff, or any other ministerial offi- 
cer in the service or execution, or in the attempt to serve or 
execute any writ, warrant or process, original or judicial, or in the 
discharge of any other duty in any case, civil or. criminal, other 
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than felony, or in the service or attempt to serve any order or rule 
of court in any case, every person so offending, shall on con- 
viction, be adjudged guilty of a misdemeanor and be punished,” 
&e.(a) Rs 

The objections urged below to the indictment are, that no of- 
fense is charged with that certainty that is required by law, and 
that the indictment, on its face, is defective and insufficient. 

We think the ojections are well taken, and that the court below 
properly sustained the motion to quash. 

The indictment should lve recited the writ of which the defend- 
ants are charged to have opposed the execution, in order that the 
court might see that it was such a writ as the constable had by 
law a right to execute. 

The indictment is much too general; it should have specified 
with more particularity the writ. The offense consists in opposing 
the execution of. process authorized by jlaw; it becomes neces- 
sary then, in all such cases, so to state or recite the process, that 
the courts may see that the officer opposed or obstructed had the 
legal authority to execute the process in question.(b) 

The other Judges concurring, the judgment below is affirmed. 





SKINNER, appellant, v. ELLINGTON, respondent. 
15 Mo. 488. 
Practice.—Art. 15, § 3 of the Practice act of 1849 construed. 
Appeal from the Platte Circuit Court. 
-A. LeonarD, for appellant. 
S. L. LEonarD, contra. 


*GAMBLE, J., delivered the opinion of the court. [* 489] 


Skinner brought a civil action against Ellington, stating in his 





(a) Gen’l Stat. of 1865, chap. 203, § 19 ; Wagner’s Stat. p. 479. 
(5) See State ». Dickerson, 24 Mo. 365. 
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petition his ground of action in different forms, and claiming dif- 
ferent sums of money as one or the other of the alternative state- 
ments of facts might be established. The defendant, Ellington, 
answered, and the parties proceeded to trial before the court, each 
party waiving a trial by jury. The court having heard the evi- 
dence, made a decision as required by the code of practice: first 
stating the facts found, and then the conclusion of law upon the 
facts, and upon this decision the judgment was rendered in favor 
of the plaintiff for a less sum than he claimed. At the trial, 
instructions in the same form as used in jury trials were asked by 
each party. All asked by plaintiff were given, and of the 
defendant’s some were given and others refused. After the deci- 
sion of the court, a motion was made for a new trial in the form 
used in our former practice, assigning the usual reasons. Among 
the reasons, are the two, that the finding of the court was con- 
trary to evidence, and that the court had given improper instruc- 
tions for defendant. There was no case made setting forth the 
questions of fact or of law, upon which a review was asked with 
the evidence applicable to such questions as is required by the 3rd 
section of article 15 of the Practice Act. 

In this condition of the record, this court can only look to the 
decision of the court, and if the facts found warrant the conclu- 
sion of law pronounced by the°court, the judgment rendered thereon 
must be affirmed. The correctness of the conclusion drawn by the 
court from the facts is not disputed seriously, and if it were, there 
is no doubt entertained of its correctness. 

The code designs in the proceedings to obtain areview, to have 

the distinct question of fact or of law upon which the 
[* 490] review is sought, *stated in the application, and then to 

have a case made in which the evidence material to that 
question shall be stated. 

The dangers of mistake in preparing a case, and the difficulties 
attending the preservation of the questions of law, would seem to 
recommend the use of a jury in every really disputed case. 

The judgment is affirmed.: 
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Tue STATE, use of Blanton’s Adm’r, plaintiff in error, ». Hun- 
TER et al., defendants in error. 


15 Mo. 490. 


Administration—De bonis non.—The principle of the common law, which 
entitled an administrator dé bonis non to those goods only which 
remained in specie, and not administered on by the first administrator, 
is abolished by the system of administration introduced in this 
State.(a) 


Error to Andrew Circuit Court. 


Voriks, for plaintiff in error. 


*A, LEONARD, contra. [* 491] 


Scort, J., delivered the opinion of the court. 


This was an action by B. Stanton, administrator de bonis non 
of Joel Blanton, deceased, against Isaac Blanton, former admin- 
istrator of said Joel Blanton, and his securities, on their bond. The 
main breach alleged is, that while said Isaac Blanton was admin- 
istrator as aforesaid, he received the sum of $895 as assets, and 
that his letters were subsequently revoked, and that he failed to 
account for said sum, but converted it to his own use. A de- 
murrer to this declaration being sustained, the case was brought 
here by writ of error. 

It is obvious that the principle of the common law, which enti- 
tled an administrator de bonis non, to those goods only which re- 
mained in specie, and not administered on by the first administra- 
tor, is abolished by the system of administration introduced in 
this State. If an administrator, de bonis non, could not sue on 
the bond of the former administrator, our administration law, so 
far as it respects the payment of debts and distributions, would 
be entirely overthrown. How could there be an apportionment of 
the assets among creditors in the same degree, if one creditor 
was allowed to sue on the bond of the first administra- 
tor *and recover his entire debt? The viewof thecourt [* 492] 





{a) Overruling Harney v. Dutcher, ante. 89. 
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below, that an administrator de bonis non could not sue 
on the bond of a former administrator, was clearly erroneous. 
When there are debts to pay, he would seem to be the only person 
that could sue. This question has been formerly determined by 
this court. State, to the use of Darland, v. Porter et al., 9 
Mo. Rep. 356.(a) 

The other Judges concurring, the judgment of the court below 
will be reversed and the cause remanded. ‘ 


Huaues, appellant ». WoosLEy, respondent. 


15 Mo. 492. 


Action—Account.—Form of declaration approved. 


Appeal from Andrew Circuit Court. 


VoriEs, for appellant. 


S. L. Leonarp, contra. 


[* 493] *Scorr, J., delivered the opinion of the court. 


This was an action of account, begun by Hughes against 
Woosley: A demurrer to the declaration being sustained, the 
cause was brought here by appeal. 

There were six counts in the declaration, and, in order that the 
nature of the objections to it may be better understood, one of the 
counts will be substantially set out. It is as follows: E. Hughes 
complains of James Woosley, of a plea, etc. : For that; whereas 
the said defendant, at, etc., had been bailiff to the plaintiff from 
the day of , in the year , to the day of 
in the year , and during all that time had the care and man- 
agement of divers goods and chattels of the plaintiff, to-wit: 
one undivided half of one hundred head of horses, all of the value 
of $10,000, to merchandise and make profit thereof, for the 





(a) Gen’l Stat. of 1865, chap. 120, § 48; Wagner’s Stat. p. 77; State o. 
Fulton, 35 Mo. 323. 
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plaintiff, and thereof to render the plaintiff the said defendant’s 
reasonable account thereof on demand, yet the said defendant, 
though requested, hath not rendered his reasonable account thereof, 
but neglects so to do. 

It will be sufficient to say, that upon a comparison of the 
declaration above set forth with the most approved forms of de- 
clarations in the action of account, it will be found to correspond 
with them. The declaration in the great case of Godfrey v. 
Saunders, 3 Wilson 94, is substantially the same as that used by 
the pleader in this action. With the difficulties and delays attend- 
ing this form of proceeding, this court has hothing to do. At the 
time of the beginning of this suit, this form of remedy was open 
to the plaintiff, and as he has seen proper to adopt it, we are 
bound to sustain him. 

The other Judges concurring, the judgment will be reversed 
and the cause remanded. 


Totson’s Administrator, defendant in error, v. GARNER, plaintiff 
in error. 


15 Mo. 494. 


1. Contract— Capacity —One against whom a contract is set up, may 
show in avoidance of it that at the time of making it, he was not pos- 
sessed of sufficient reason, to be capable of understanding the act he 
was performing. 


2. Contract—Non compos.—Even if the conveyance of an insane person 
is voidable only, it may be avoided by the guardian of the insane per- 
son. 


Error to Howard Circuit Court. 
Davis & LxonarD, for plaintiff in error. 


CuarK & PREWITT, contra. 


*GAMBLE, J., delivered the opinion of the court. [*.495] 


This was an action of detinue for slaves, commenced in the 
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name of Polly Tolson, a person of unsound mind, by her guar- 
dian. The plaintiff’s evidence consisted of the proceedings in the 
county court of Howard county upon an inquest of lunacy, in which 
Polly Tolson was found to be a person of unsound mind, and a 
guardian was appointed ; of proof that the slaves had been in the 
possession and were the property of the plaintiff, and that they had 
been demanded from the defendant, who had them in possession 
at the commencement of the suit. The defendant relied upon a 
conveyance of the slaves, made by Polly Tolson to her, prior to 
the appointment of the guardian. This conveyance was attacked 
upon the ground, that at the time of making it, Polly Tolson was 
of unsound mind and incapable of disposing of her property. 

Upon the question of insanity, much evidence was given, which 
need not be stated, as the case is here to be decided upon the 
questions of law arising upon the instructions of the court, given 
and refused. 

The defendant asked the court to give to the jury nine instruc- 
tions, of which the fourth, sixth, seventh and eighth were given and 
the others refused. They are as follows : 

1. “If the jury believe from the evidence, that Polly Tolson 
executed the deed offered in evidence, dated the third day of Sep- 
tember, 1847, and thereby conveyed the negroes in controversy 
to the defendant, they must find for the defendant, although they 
may believe that at the time of such conveyance said Polly Tolson 
was of unsound mind.” 

2. ‘To enable the plaintiff to recover in this action, the jury 
must believe that at the time of executing the deed by Polly Tol- 
son to defendant, she was totally deprived of intellect and incap- 
able of the exercise of her reasoning faculties.” 

3. ‘Plaintiff cannot in this action avoid the deed offered in 
evidence, by proof of partial derangement of mind, or imbecility 
of mind not amounting to idiocy, or lunacy, and unless the jury 
believe from the evidence that at the timie of executing the deed, 
Polly Tolson was non compos meniis, they must find for the 
defendant.” 

4. “‘Imbecility of mind, not amounting to lunacy or idiocy in 
the grantor of land, is not of itself sufficient to avoid a deed.” 


- 
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5. ‘Von compos mentis means a person who was of good and 
sound memory, and by the visitation of God has lost it, or he that 
by sickness, grief or other accident or any other cause, wholly 
loseth his understanding.” 

6. ‘‘If the jury believe from the evidence, that Polly 
Tolson at the *time of executing the deed offered in [* 496] 
evidence had sufficient intellect to comprehend the 
nature of the transaction, they must find for the defendant, unless 
they further find that such deed was procured by fraud.” 


7. ‘The presumption of law is, that Polly Tolson, at the time 
of executing the deed, was of sound mind, and it devolves upon 
the plaintiff to prove that at the time she was of unsound mind.” 

8. ‘At law, fraud is never to be presumed, but must be 
proved by the party relying upon it to avoid a deed.” 

9. “If the jury believe from the evidence, that Polly Tolson 
executed the deed read in evidence on the 3rd day of September, 
1847, and thereby conveyed the negroes in controversy to the 
defendant, they must find for the defendant, althought they may 


believe that at the time of such cénveyance said Polly Tolson 
was of unsound mind, unless they further find that execution 
of said deed was procured by fraud.” 


The plaintiff asked the court to give the following instructions, 
and they were all given, as follows : 


1. ‘‘That although the jury may believe plaintiff not insane, 
yet they may take any weakness of intellect of plaintiff into con- 
sideration in determining the question of fraud.” 


2. ‘That if the jury believe from the evidence, that the plain- 
tiff, at the time of the execution of the deed read in evidence by the 
defendant, was of unsound mind and incapable of comprehending 
the notion and object of the same, and the property sued for was 
the plaintiffs at the time of making said deed, they will find for 
the plaintiff.” 

3. ‘That if the jury believe from the evidence, that at the time 
of executing the deed read in evidence by the defendant, the 
plaintiff labored under a derangement of mind so as to render her 
incapable of comprehending the nature of said conveyance, and 
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that the negroes were the property of the plaintiff at the time of 
executing said deed, they will find for the plaintiff.” 

4. ‘That if the jury believe the plaintiff, a short time before 
the execution of the deed read in evidence by the defendant, was 
laboring under a general derangement of mind, so as to deprive 
her of the use of her mental faculties, the presumption is that 
such derangement existed unless the evidence shows that she was 
sane at the time of the execution of the deed.” 

5. “That although fraud is not to be presumed, it may be 
proved by circumstantial evidence. 

The question which is first presented for consideration, is whether 
a person of unsound mind can avoid his own deed, upon the ground 

of insanity. It would be a waste of time at this day, 
[* 497] to examine the *correctness of Lord Coke’s assertion, 

that ‘‘ it is a maxim of the common law, that no person 
of full age shall be allowed by plea to stultify himself, and thereby 
avoid his deed or contract ;” or to weigh against his authority the 
denial of Fitzherbert, that such was ever a maxim of the common 
law. It may be assumed that, in the present condition of the law 
as administered by the most enlightened tribunals, any man against 
whom a conveyance or contract is set up, is at liberty to show 
that at the time of making it he was not possessed of sufficient 
reason to be capable of understanding the act he was performing. 
While in that condition, his deed or contract has not that assent 
of the mind which is essential to the legal validity of such acts; 
and he is permitted now, notwithstanding the acquiescence of 
courts in other days, in the maxim stated by Lord Coke, to avail 
himself of this defense and avoid his contract. Some of the 
authorities, showing the present state of the law on this question, 
are cited in the brief filed for the defendant in error, to which 
many more might be added ; but it would be a useless labor. In 
the opinion given by Mr. Justice Wilde, in Mitchell v. Kingman, 
5 Pick. R. 481, there is a rapid and satisfactory examination of 
the earlier authorities, and Lord Coke’s maxim is spoken of as of 
doubtful origin and authority. The weight of American authority 
is decidedly opposed to it. 

In some cases there is a comparison instituted between the con- 
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tracts and conveyances of infants and those of persons of unsound 
mind, and the latter are said to be voidable only as those of infants 
are. In an opinion delivered by Judge Robertson, 1 J. J. Mar- 
shall, 236, in Breckridge’s heirs v. Ormsby, the deed of a lunatic 
is held only to be voidable as the deed of an infant is; and there 
is there an elaborate examination of the law as to the mode by 
which an infant’s deed may be avoided. So in Wait v. Maxwell, 
5 Pick. 217, Chief Justice Parker, speaking of a deed made by 
a lunatic, says: ‘The deed of Dorothy Kemp (the lunatic) was 
not void, but only voidable. It conveyed a seizin to the grantee, 
defeasible by her, her heirs or devisees, when entry should be 
made to avoid it.” Again he says: ‘“The presumption of law was 
in favor of her capacity, and her deed was valid until by entry or 
action the grantee was ousted or the deed avoided.” 

It is not necessary, in this case, to attempt to trace the resem- 
blance between the contract of infants and. those of persons non 
compos mentis, with a view to find in the law regulating the con- 
tracts of infants, rules to be applied to the contracts of lunatics. 
An infant’s deed for his land cannot be avoided until he comes of 
age, while it is said that his sale of a chattel may be 
avoided during his minority: 9 Cow. R. *626; 13 [* 498] 
Mass. R. 204, 205. If we regard the conveyance of the 
slaves in this case as only voidable, we do not doubt that the 
demand, made upon the defendant by the guardian of the plaintiff, 
before suit brought, was a sufficient avoidance of the deed or act 
of sale. Slaves, like other personal property, pass without writing, 
and the fact that there was an instrument of writing executed does 
not confer any other right upon the vendee than would be vested 
by a transfer without writing. Nor does the writing interpose 
any obstacles to the avoidance of the sale, which would not exist 
if the transfer had been without writing. It was made the duty 
of the guardian ‘‘ to collect and take into his possession the goods, 
chattels, moneys and effects, books and other evidences of debt, and 
all writings touching the estate, real and personal, of the person 
under his guardianship :”? Revised Code, 595, sec. 14.(a) The 
act directs the administration of the estate of the insane person, with 





(a) Gen’] Stat. of 1865, chap. 40,§ 14; Wagner’s Stat. p. 713. 
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as much particularity as is required in the administration of intes- 

tates’ estates, and the 19th section declares it to be the duty of the 
guardian to prosecute and defend all actions instituted in behalf 
of, or against, his ward. It can scarcely be doubted that the 
guardian, thus vested with the control and management of the 
estate of an insane person, although the strict legal title is not 
vested in him, is as competent to avoid the previous alienation of 
these slaves, made by his insane ward, as would be the present 
administrator who has succeeded him in the administration. These 
remarks are made upon the supposition that the transfer of the 
slaves was only voidable. If it be void, then no act was required 
previous to the institution of the suit. 

If we examine the instructions given by the court, they will be 
found to be chiefly directed to the kind or degree of insanity that 
avoids the sale, and the court has laid down the law with limita- 
tions as favorable to the defendants as could be asked. The jury 
were told, that if Polly Tolson, at the time of making the convey- 
ance, labored under a derangement of mind, so as to render her 
incapable of comprehending the nature of the conveyance, and 
that the negroes were hers at the time of making the deed, they 
should find for the plaintiff. On the part of the defendant, the 
court gave the converse of the proposition, telling the jury that if 
she had sufficient intellect to comprehend the nature of the trans- 
action, they must find for the defendant, unless the deed was pro- 
cured by fraud. The view thus taken by the circuit court, of the 
degree of insanity which would avoid a conveyance, was as favor- 
able as the defendant could desire, and was altogether preferable 
to mere definitions of the different kinds of insanity mentioned by 

legal and medical writers. 
[* 499]  *The other instructions which speak of imbecility of 
minds, as a circumstance to be considered in determining 
the question of fraud, are not assailed in the argument. 

The case appears to have been fairly put to the jury by the 

instructions of the court, and the judgment is affirmed. 
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Crow e¢ al., respondents, v. MARSHALL, appellant. 
15 Mo. 499. 


No error in the action of the court below. 


Appeal from Boone Circuit Court. 


*LEONARD, for appellant. [* 502] 


CLARK, contra. 
Scott, J., delivered the opinion of the court. 


It is impossible to read the evidence in this cause, and to say that 
the portions excluded affected the finding of the jury. The evi- 
dence for the plaintiff was confined to the issue that the defendant 
was about to remove his property out of the State with the intent 
to defraud his creditors. The bona fides of the debts alleged to 
be due by the defendant was not questioned by the evidence offer- 
ed on the part of the plaintiff. No rebutting testimony or evi- 
dence showing that they were justly due could therefore have been 
necessary. 

The evidence relative to the possession of a tract of land of 
forty acres, was of but little weight. It does not appear that 
its exclusion could have influenced the verdict of the jury. For 
some purpose, possession is prima facie evidence of a title in fee. 
But no one would hope to establish a reputation for wealth in this 
country by showing that he had cut timber on a forty acre tract 
of land. If the defendant had used the land in the manner he 
proposed to show, and that was the only evidence of his title, it 
surely would have availed little or nothing with the jury; certain- 
ly not enough to induce us to disturb the verdict, when we con- 
sider the magnitnde of the debts proved to have been in existence 
at the time of suing out the attachment. 

The exclusion of the evidence relative to the payment 
of some of the *debts since the beginning of the suit [* 503] 
did not prejudice the defendant, as the plaintiffs did not 
dispute their justice and validity. 

The evidence offered to show that Marshall, the defendant, had 
been advised by W. Knox to secure Knox and Beman with the 
remnant of the goods, because they were his sureties, had been 
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previously given and as it was not controverted, a refusal to 
hear its repetition could not have prejudiced the defendant’s cause, 
especially as he knew when he promised Crow a deed of trust on 
the goods, that Knox and Beman were his sureties. The evidence 
might have been received, but we cannot think that its exclusion 
would warrant a reversal of the judgment. 

The other Judges concurring, the judgment will be affirmed. 


THE State, plaintiff in error, v. WIsHON, defendant in error. 


15 Mo. 503." 


1. Orimind lav—Indictment.—An action for selling liquor without license 
is good. 


2. Indictment—Defective count.—If one of several counts in an indictment 
be good, a motion to quash ought not to be sustained. The defend- 
ant should move to quash the defective count and not the whole indict- 

. Ment. 


3. Indictment—General verdict.—One good count in an indictment will sup- 
port a judgment after a general verdict of guilty. 


Error to Crawford Circuit Court. 
GARDENHIRE, Attorney General, for the State. 


HAYDEN, contra. 





RyLanD, J., delivered the opinion of the court. 


Benjamin Wishon was indicted by the grand jury of 
[* 504] Crawford *county, at the May term of the circuit court, 
in the year 1851, for selling intoxicating liquor in a 

less quantity than one quart without a license. 

The indictment contains two counts. The defendant appeared 
to the indictment and moved the court to quash the same. The 
court sustained the motion, and quashed the indictment. The 
State by her circuit attorney, excepted to the ruling of the court 
and brings the case here by writ of error. 

The question for our consideration involves the sufficiency of 
the indictment, the first count of which is as follows : 


“aA © 
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“¢ State of Missouri, 
County of Crawford. 


In the Crawford Circuit Court. 
May Term, A. D. 1851. 


The grand jurors of the State of Missouri, empannelled, &c., in 
and for the body, &c., upon their oath present, that Benjamin 
Wishon, late of the county of Crawford, on, &c., at, &c., with 
force and arms at Crawford county aforesaid, unlawfully did 
directly sell intoxicating liquor in a less quantity than one quart, 
to-wit: one pint of whisky of the value of ten cents to one Michael 
Donivan, and one half pint of brandy of the value of ten cents 
to one M. Donivan then there being, without the said Benjamin 
Wishon then and there having a license for that purpose continu- 
ing in force, contrary to the form,” Ke. 

"The second count charges that the defendant sold intoxicating 
liquor in less quantity than one quart, to persons to the grand 
jurors unknown without his having a dram-shop license continu- 


ing in force, &e. 


This second count is defective. It does not deny the having of 
a license generally, but confines the negation to a dram-shop 
license. This is not sufficient.(a) 

The first count has this averment: it charges the sale to be 
without a license, in general terms, without specifying any par- 
ticular kind of license. Under the decisions of this court, in the 
cases of State v. Brown, 8 Mo. Rep. 210, and Neales v. The State, 
10 Mo. Rep. 498, the first count must be considered good and 


sufficient.( 5) 


To an indictment containing several counts, some of which are 
good and sufficient and others defective and insufficient, a motion 
to quash should not be sustained. If the indictee wishes to avail 
himself of any defect, or of any imperfection in the indictment, 
he should move the court to quash the defective counts only, and 
not quash the whole indictment where one count is good: See 
State w. Rector, 11 Mo. R. 28. 


Motions to quash indictments are always addressed to the dis- 





(a) State v. Haden, ante. p. 447. 
(5) State v. Hornbeak, ante. p. 478. 
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cretion of the court. The court can overrule such motions and 
compel the defendant to plead or demur. 
[* 505] *By the common law, the courts may, in their dis- 
cretion, quash any indictment for any such insu‘iciency 
in the body of it as will render a judgment given on it against the 
defendant, erroneous ; but they are in no case bound so to do, ex 
debito justitiae. | 

Courts cannot strike out counts out of an indictment, for it is 
the finding of the grand jury: 2 Strange 1026; 3 Bac. Ab’g. 
Indictment (K). 

The courts can quash any defective indictment, or any insuf- 
ficient count in the indictment. “Such has ever been the practice 
in this State. The difference between striking out and quashing 
counts I apprehend is this, the motion to strike out was based 
upon the ground that the counts were.too numerous. In the case 
referred to in Strange, Rex v. Peutreuss e¢ a/., an assault was 
laid twenty-one different ways. On motion to strike out the 
counts, the court said it could not be done, being the finding of 
the grand jury. It does not appear that this motion was made 
because any one of these twenty-one counts was defective, but 
because there were so many. The indictment bore upon its face 
the design to vex. 


The motion to quash is based upon the insufficiency of the 
counts. 

I can see no good reason why an insufficient indictment may 
not be quashed on motion; or why a defective count may 
not be quashed on motion. It is certainly the less expensive 
course to quash at once, rather than put the defendant to the 
trouble, and the State to the costs, of a trial on an indictment 
which cannot support a judgment afterwards, by reason of its in- 
sufficiency. 

The law in criminal proceedings is well settled that one good 
count in an indictment, no matter how many insufficient ones there 
be, will support a judgment after a general verdict of guilty is 
found: 1 Johns. Rep. 320; 8 How.Miss. Rep. 422 ; Chitty Crim. 
Law, 640; 3 Scammon’s Rep. 326. Consequently, it will be error 
to quash an indictment on motion, which has one good count. In 
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this case we think the first count in the indictment is good; it suf- 
ficiently charges the selling of intoxicating liquor in less quantity 
than one quart to a person, and without license. It does not state 
the price at which the liquor was sold, but needlessly states the 
value of the liquor. We do not consider the price material, 
though it would be better perhaps to state it. 

In indictments for misdemeanors, as much technical precision 
and exactness are not required as are necessary in indictments for 
more grave and heinous offenses ; and, wherever we find certainty 
to a common intent, we will not look with very scrutinizing care 
to find faults. 

The court below erred in sustaining the motion to quash 
the *indictment in this case ; the first count being, in [* 506] 
our opinion, sufficient. The other Judges concurring 
herein, the judgment below is reversed and this cause is remanded 
for further proceedings in accordance herewith. (a) 


THE STATE, respondent, v. OWEN, appellant. 


15 Mo. 506. 


1. Dramshops— License.—Aflicense}must be obtained by any person wish- 
ing sell intoxicating liquors in a less quantity than one quart. 


2. Indictment.—An indictment, charging the selling of one pint of whisky, 
without a dramshop, tavern, grocer’s,!merchant’s, or any other kind of 
license, is sufficient. 


“ppeal from Laclede Circuit Court. 
Baov, for appellant. 


GARDENHIRE, contra. 


RYLAND, J., delivered the opinion of the court. 


Geoyge W. Owen was indicted by the grand jury at 
the September *term, 1850, of the circuit court within [* 507] 


» 





(a) State v. Jennings, 18 Mo.'485 ; State v. Woodward, 21 Mo. 265 ; State 
v. Watson, 31 Mo. 361 ; State v. McCue, 39 Mo. 112. : 


MO. R. VOL. XV. 22 
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and for the county of Laclede, for selling intoxicating liquor in 
a less quantity than one quart without license. 

The defendant appeared at the March term, 1851, of said cir- 
cuit court and moved the court to quash the indictment. This 
motion was overruled. He then plead guilty; the court assessed 
his fine to twenty dollars and rendered judgment therefor. 

The defendant then moved the court in arrest of the judgment, 
which motion was overruled, excepted to, and bill of exceptions 
filed. The defendant prayed an appeal to the supreme court, 
which was allowed him, and he brings the case now here for the 
consideration of this court. 

The question involves the sufficiency of the indictment. The 
indictment charges that ‘‘George W. Owen, late of the county of 
Laclede, on &c., at’ &c., with force and arms did sell to a person 
to the jurors unknown intoxicating liquor in a less quantity than 
one quart, to-wit: one pint of whisky at and for the price and 
sum of five cents, without having a dram-shop license or tavern 
license, or grocer’s license, or merchant’s license, or any other 
kind of license, continuing in force during any of that time 
authorizing him so to sell, to-wit : on the day and year aforesaid, 
at the county aforesaid, contrary,” Xc. 

Is it an offense by our laws for any person to sell intoxicating 
liquor in a less quantity than one quart without a license author- 
izing such sale? If it is, then this indictment is good. 

The 1st section of the act concerning Inns and Taverns, Digest 
1845, declares that ‘‘hereafter no person within this State, shall, 
without a tavern license continuing in force, directly or indirectly, 
sell, barter or deliver, or knowingly permit to be sold, bartered or 
delivered for, or on his or her account, any wine or spiritous 
liquors by less quantity than one quart,” Xe. 

The 1st section of the act concerning groceries and dramshops, 
Digest 1845, declares, ‘‘that no person shall directly or indirectly, 
sell intoxicating liquors, without taking out a license as a grocer 
or dramshop-keeper. 

By this last act, a grocer, being licensed, is permitted to sell 
intoxicating liquérs in any quantity not less than a quart. No 
grocer, by this act, can sell any quantity less than a quart, nor shall 
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he permit any intoxicating liquors, sold by him, to be drank at his 
_ grocery, or any place under his control. 

A dramshop-keeper is a person permitted by law, being licensed 
according to the provisions of said act, to sell intoxicating liquors 
in any quantity less than a quart. ' 

*The same person may obtain license as agrocer,and [* 508] 
also license as a dramshop-keeper, and carry on the 
business of both at the same time. By this statute the grocer 
could not sell under a quart, nor the dramshop-keeper over a 
quart. 

In 1846-7, the legislature declared by statute amendatory to 
the act to regulate Inns and Taverns, approved March 18th, 1835, 
and which was adopted in the Digest of 1845, the first section of 
which I have quoted above in this opinion, that ‘‘no person, by 
virtue of any tavern license, shall be authorized to sell intoxicat- 
ing liquors in any quantity less than one quart, nor in any quan- 
tity to be drank at the place of sale ; but the county court of the 
proper county may grant to any tavern keeper a license to keep a 
dramshop, upon such applicant paying the tax and complying 
with the provisions of the law concerning dramshops. See acts of 
session, 1846-7, page 59. This last act was repealed in 1849. 
See acts 1849, page 56. 

In 1848-9, the legislature amended the act concerning Inns 
and Taverns, in regard to the amount of tax for the license, and 
repealed the 7th and 8th sections of the law of 1845 on the same 
subject, but made no change in regard to the quantity nor neces- 
sity of license. 

In-1849 the legislature passed an act amendatory of the act 
concerning groceries and dramshops, by which they declared, 
‘“‘that hereafter any dramshop-keeper shall be permitted to sell 
intoxicating liquors, in any quantity not exceeding ten gallons at 
any one time.”’? This last mentioned statute altered the grocers 
and dramshop-keepers act of 1845 so far as to permit the dram- 
shopgkeepers to sell under his license any quantity not exceeding 
ten gallons, but he must still have a license or order to sell as a 
dramshop-keeper. The grocer’s law remains, so far as respects 
the quantity permitted to be sold, the same as it was in 1845. The 
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dramshop-keeper is now permitted to sell any quantity not exceed- 
ing ten gallons, under his dramshop license ; before he could not 
sell any quantity over a quart under his dramshop license. 

From this general outline of our statutory law upon this sub- 
ject; it is plainly to be seen, that a license is still necessary in 
order to to carry on the business of a grocer, dramshop-keeper, or 
a tavern-keeper. A license is necessary to be obtained by any 
person who wishes to sell intoxicating liquors in a less quantity 
than one quart. 

The indictment in this case, negatives the idea, that the defend- 
ant had any license of any kind authorizing him to sell intoxicat- 
ing liquor in a less quantity than a quart. It avers that he did 
sell in a less quantity, namely one pint; that he had no license 

authorizing such sale. I am of the opinion the indict- 
[* 509] ment is sufficient, and that the court below *committed 

no error in overruling the motions to quash the indict- 
ment, or in arrest of judgment.(a) x 

The objection about the unconstitutionality of the statute 
requiring such license, before a person is permitted to sell intox- 
icating liquors, could not have been seriously made. We shall 

- pass it by as unworthy of any further observation. 

I have looked carefully into the other reasons assigned to arrest 
the judgment, and find them untenable; and the other Judges 
concurring, the judgment below is affirmed. 





THE STATE, respondent, v. Pycu, appellant. 
15 Mo. 509. 
Indictment.—An indictment on the statute prohibiting the torture of ani 
mals (Rev. Stat. 406), must set out the means of producing the torture, 
so that the court may see that such means have the inevitable and nat- 


ural tendency to produce the effect in which the criminality consists. 


Appeal from Newton Circuit Court. 





(a) See ante. State v. Haden, p. 447 ; State 0. Hornbeak, p. 478; State v. 
Wishon, p. 503. 
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Epwarps, for appellant. 
*GARDENHIRE, contra. [* 510] 


RyLAND, J., delivered the opinion of the court. 


The defendant, James Pugh, jr., was indicted by the grand jury 
of Newton county, at the May term of the circuit court, in the 
year eighteen hundred and fifty-one, for unlawfully, maliciously, 
and cruelly torturing the horses of one Samuel Hearrell. 

The defendant appeared to the indictment at the November 
term following of said court, and moved to quash the indictment 
for want of a prosecutor’s name endorsed thereon. This motion was 
overruled, and I find that it was properly overruled, as the record 
shows the facts to be that said Hearrell acknowledged himself, by 
endorsing the indictment, to be the prosecutor thereof. 

The defendant then filed his demurrer to the indictment, which 
upon consideration of the court, was overruled, and the indictment 
declared sufficient. The defendant being called upon to plead to 
the indictment, stood mute, and the court had the plea of not 
guilty entered for the defendant. On this plea a trial was had ; 
the jury found the defendant guilty, and assessed his fine to one 
dollar. 

The defendant then moved the court to arrest the judgment for 
the insufficiency of the indictment ; this motion being overruled, 
he excepted, filed his bill of exceptions, and prayed an appeal to 
this court. 

The question before us, then, is in relation to the sufficiency of 
the indictment. 

The indictment is found under the provisions of our statute con- 
cerning ‘Crimes and Punishments,” art. VILL, sec. 38, which is 
in these words: ‘‘Every person who shall maliciously and cruelly 
maim, beat or torture any horse, ox or other cattle, whether belong- 
ing to himself or another, shall, on conviction, be adjudged guilty 
of a misdemeanor, and fined not exceeding fifty dollars.”’(a) 

The indictment charges that the defendant did ‘unlawfully, 
maliciously and cruelly torture the horses of one Samuel Hearrell, 





(a) Gen’l Stat. of 1865, chap. 206, § 46; Wagner’s Stat., p. 505. 
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to-wit: one sorrel mare, of the value of forty dollars; one clay 
bank horse, a gelding, of the value of sixty dollars ; one bay filly, of 
the value of twenty-five dollars, by then and there tying brush and 
boards to the tails of said horses, and other wrongs to 
[* 511] the said horses, he, the said James Pugh, *jr., then and 
there did, to the great injury of said horses, and to the 
great damage of the said Samuel Hearrell, contrary,”’ &. 


From this indictment, the torture is charged to consist in the act. 
of tying brush and hoards to the tails of the animals. We do 
not consider this wanton and very reprehensible act of itself to 
come within the meaning of this section. This may be done for 
all we can see, and yet produce no torture to the horses. The cir- 
cumstances accompanying the act, the consequences produced by 
the act may have been the means of much pain and torture to the 
animals; and if so, there should have been proper averments in 
the indictment. | 

A boy may tie a brush to the tail of a horse, and it may not 
produce even fear or cause any alarm to the animal, or it may 
occasion so much alarm and cause such efforts on the part of 
the animal to escape from it, as may indicate great suffer- 
ing and pain. In all acts af this character, the means of produc- 
ing the torture must be averred, and the courts must see that such 
means have the inevitable and natural tendency to produce the 
effect in which the criminal charge consists. Torture is defined to 
be: 1. Torments judicially inflicted ; pain by which guilt is pun- 
ished or confession extorted. 2. Pain, anguish, pang.—Dr. John- 
son. Webster defines itto be: 1. Extreme pain, anguish of body 
or mind; 2. pang, agony, torment. 

The torture here alluded to must consist in some violent, wan- 
ton and cruel act, necessarily producing pain and suffering to the 
animal. Now it is manifest that, from tying a brush or board to 
the tail of a horse, different effects may follow from the circum- 
stances accompanying the act, as well as from the manner and place 
in which the act is done, or from the nature and qualities of the 
animal. A fiery, high-mettled and wild horse, may kill himself 
in order to escape from the troublesome and frightful appendage 
to his tail. A gentle, faithful old farm horse, with more hard 
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sense than the mischievous lad who sought to frighten him, may 
not mind the brush or board, but may carry it to his owner to have 
it taken off without suffering a fatigue. 

Suppose the tying had been in a stable, so that the animals 
could not have had room to run to hurt themselves, this could not 
have been the torture provided in our statute ; therefore, the mere 
act of tying brush or boards to the tail of a horse, unaccompanied 
with averments declaring the effects of the act, could never have 
been in the minds of the framers of this statute. 

I am satisfied, upon a full consideration of the subject, that the 
indictment in this case is too defective, too loose and vague to 
support the judgment rendered upon it. This being the opinion 
of the other Judges, the judgment below is reversed. 


Tue Strate, defendant in error, v. Hutson, plaintiff in error. 


15 Mo. 512. 


Indictment— Misnomer.—Hutson, for Hudson, in an indictment, is not a 
misnomer. 


Errorto Jackson Circuit Court. 


Hicks, for plaintiff in error. 


GARDENHIRE, Attorney General, contra. 


RyLanpD, J., delivered the opinion of the court. 


This was an indictment found by the grand jury of Jackson 
county, at the March term of the circuit court, in the year 1851, 
against Thos. Hutson, the plaintiff in error, for selling intoxica- 
ting liquor in a less quantity than a quart, without license. 

The defendant below appeared to the indictment and filed his 
plea in abatement, alleging a misnomer in this, that his name is 
‘‘Thomas Hudson, and not Thomas Hutson.” 

The State demurred to this plea, and the court below sus- 
tained the demurrer. The defendant was required to answer 
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[* 513] to the indictment. A *plea of not guilty was entered, 

a trial had thereon, the defendant was found guilty, and 
judgment rendered against him for the fine assessed by the jury. 
the defendant filed his bill of exceptions to the ruling of the court 
below against him, and brings the case to this court by writ of 
error. 

The only point relied upon for reversing the judgment below 
arises on the plea in abatement and the demurrer thereto, and the 
ruling of the court thereon. 

We find no error in the court below in sustaining the demurrer 
to this plea. This case comes fully within the principles contained 
in the case of Wilkerson v. The State, 18 Mo. Rep. 91, and to 
that case we refer, as fully deciding this. 

The judgment is affirmed, the other Judges concurring.(a) 




















































Srate, defendant in error, v. STONE, plaintiff in error. 
15 Mo. 513. 
Indictment.—An indictment for Sabbath breaking, charging that the labor 


was not “a work of daily necessity,” is bad. The word “daily” is not 
used in the statute in this connection. 








Error to Greene Circuit Court. 


Henprick, for plaintiff in error. 






GARDENHIRE, Attorney General, contra. 





[*514] *Ryanp, J., delivered the opinion of the court. 


Benjamin Stone, the plaintiff in error, was indicted by the 
grand jury of Greene county, at the December term of the circuit 
court in the year 1850, for Sabbath breaking. 

He appeared to the indictment at the June term, 1851, and 




















(a) As to what has been held to be idem sonans, see Wilkerson ». State, 
13 Mo. 91 ; Sunday ». State, 14 Mo. 417; State ». Haverly, 21 Mo. 498 ; 
State 0. Blankenship, i. 504. As to what has been held a variance, see 
State v, Curran, 18 Mo. 320. 
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moved the court to quash the indictment. The court overruled 
his motion. He thereupon plead guilty and was fined two dollars 
by the court. He afterwards moved in arrest of judgment, 
assigning in support thereof the insufficiency of the indictment. 
This motion was likewise overruled ; the defendant below excepted 
to the opinion of the court in overruling the motion in arrest, and 
brings the case here by writ of error. 

The sufficiency of the indictment requires our consideration. 
The labor charged to have been done, was the ‘‘hauling some 
brandy and shock corn.” The pleader charges that the defend- 
ant ‘‘did then and there unlawfully perform work and labor on 
said day, by then and there hauling some brandy and shock corn, 
which said labor was not then and there performed as a work of 
daily necessity, or as a household office of daily necessity, or 
work of charity, contrary,” &c. The words of the statute 
are ‘‘every person who shall either labor himself, or com- 
pel his apprentice, servant or slave, or any other person under 
his charge or control to labor or perform any work, other than 
the household offices of daily necessity, or other works of necessity, 
or charity, on the first day of the week commonly called Sunday, 
shall be deemed guilty of a misdemeanor,” &.(a) 

The indictment has the word ‘‘daily” before necessity, making 
it a word of daily necessity,” whereas the statute merely uses the 
words ‘‘or other works of necessity” leaving out the word daily. 

Although much disposed to overlook slight and mere formal 
objections of this character, yet I am satisfied that this indictment 
is substantially defective. 

The circuit attorney has with too much carelessness endeavored 
to bring the defendant within the above statute. Why not use 
the words of the statute, when the whole offense is merely the 
creature of the statute? Why resort to any other and different 
exceptions or different descriptive words of the prohibited act? 
Why, when the legislature uses the words ‘‘works of necessity,” 
shall the circuit attorney undertake to alter them, by putting the 
word ‘‘daily” as a qualification to the necessity? If he can do 
this he may add the ‘‘hourly” or ‘‘weekly.” 





(0) Gen’l Stat. of 1865, chap. 206, § 32 ; Wagner's Stat., p. 504. 
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[*515] *The indictment is defective, substantially bad; and 

the court below ought to have arrested the judgment on 
the defendant’s motion. Its judgment is reversed, the other 
Judges concurring. 


STATE v. SWADLEY. 


15 Mo. 515. 


[This case depends entirely upon the laws relating to slavery, 
and is of no present value. | 
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1. Dower— Community.—After the passage of the Territorial Act of July 
4th, 1807, giving dower to the widow in the estate of her deceased hus- 
band, the Spanish law of community ceased to be in force. 


2. Lates— Construction. —A thing which is in the intention of the makers 
‘of a statute, is as much within the statute as if it were within the 
letter. 


3. Dower.—The law in force at the time of the husband’s decease deter- 
mines the widow’s right to dower. 


4, Dower—Barred by execution.—A special execution issued on a judgment 
rendered in a suit against the husband alone, to foreclose an equity of 
redemption under a mortgage, executed by the husband and wife, and 
accompanied by the wife’s acknowledgment and relinquishment of 
dower, bars the wife's dower claimed under act of 1825. 


Appeal from St. Louis Circuit Court. 


[In this case both parties appealed. ] 
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SPALDING, CassELBERRY & Hareut, for plaintiff. 


B. B. Dayton, contra. 


[* 534] *Scort, J., delivered the opinion of the court. 


The first question which presents itself for our consideration 
is, whether, after the taking effect of the territorial act of July 
4th, 1807, which gave dower to the widow in her deceased hus- 
band’s estate, the widow of a deceased person, who was married 
subsequently to the period that the said act took effect, and prior 
to the introduction of the common law of England, was entitled 
to the provision made for her by the Spanish law of community, 
in addition to her dower; or, in other words, whether the Span- 
ish law of community prevailed in this State after the taking ef- 
fect of the act of July 4th, 1807, in favor of women who were 
married subsequent to that event. The question is stated with this 
precision in order to relieve us from answering a portion of the 
argument which is founded on a state of circumstances which do 
not exist in the cause now under consideration. 


By the Spanish law of community, the husband and wife be- 
came partners in all the estate, real and personal, which they 
respectively possessed. All that was acquired or purchased during 
coverture, whether real or personal estate, went into partner- 
ship, as being presumed to have been the fruits of the. joint 
industry and economy of the husband and wife. On the dis- 
solution of the partnership by death the surviving party and 

the representatives of the deceased each took 
|* 535] *back what was brought, on his or her side, into the 

partnership, in value or kind; in value of personal 
estate, in kind of real estate; and what remained, being con- 
sidered as gain or profits, was equally divided as between 
partners. The husband, being the most suitable person, 
managed the concerns of the partnership; and might, without the 
consent of the wife, dispose of any of the partnership effects, 
purchased during the marriage. 


It is conceded that all the Spanish laws which prevailed here, 
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prior to the cession of Louisiana, continued in force until they 
were superseded by competent authority. 

The act of 1807 gave the widow, as dower, in the event of 
there being lawful issue, one-third of the lands and slaves during 
her life, and one-third of the personal estate absolutely, after the 
payment of the debts of the deceased. Comparing this provision, 
for the widow, with the subsequent laws in relation to dower, we 
can see no great difference between it and the dower that has been 
allowed since the undoubted repeal of the law concerning com- 
munity. The fact that the first provision made by law for widows 
does not materially vary from that now allowed them, furnishes 
an argument that, in the judgment of the Legislature, the dower 
given under the act of 1807 was a sufficient allowance for them ; 
consequently there can be no ground for supposing that their rights, 
under the law of community, were intended to be preserved. A 
thing which is in the intention of the makers of a statute, is as 
much within the statute as if it were within the letter: 7 Bac. 
The act of 1807 made provision for the administration and dis- 
tribution of the entire estate of a deceased person. It is impos- 
sible to conceive that if, in the intention of the legislature, the 
law of community existed, but that some mention of, some refer- 
ence to it must have been made. Looking at the rights of the 
wife under the law of community, as above stated, could a statute 
for the administration of estates have been framed without some 
reference to it? If we reflect on the closeness of the connection 
between the two subjects, such an omission would have been 
almost a matter of impossibility. It may be put to the profession, 
whether, if the law of community was in force at this day, it 
would be possible to avoid its mention in framing the statutes 
concerning administrations, descents and distributions, and last 
wills and testaments. These statutes, with modifications, were in 
force from 1807 until 1816; and yet, during all that time, no 
reference was ever made in any of them to the law of community 
as being in force. 


The 15th section of the act of 1807 declares that the share 
therein allotted to the widow, shall be in lieu and satis- 
faction of her dower at *common law. From the proviso [* 536] 
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to the 7th section of the act concerning dower and ali- 
mony, it would seem that the Spanish law, in relation to rights 
growing out of the marriage state, was in the mind of the legis- 
lature. It is said that there was no such thing as dower here at 
the date of the act of 1807, and conseqnently that the clause 
above cited provides that the widow’s claim under it shall be in 
lieu, of what she had no right to, and could not demand. We are 
so much in the habit of considering the common law of England 
as the only common law existing, that when these terms are used, 
we are at a loss to conceive how they can be applied to any other 
system of law. The idea of. the common law is familiar to the 
minds of all legislators informed in our system of jurisprudence. 
It imports a system of unwritten law, not evidenced by statutes, 
but by tradition and the opinions and judgments of the sages of 
the law. Is it singular, then, that American legislators, coming 
into a country where they found existing a provision for married 
women, which was a substitute for dower as known to them, 
whose existence depended, so far as they knew, on unwritten law, 
custom and usage, should term that substitute ‘‘dower at common 
law?” Although the thing is misdescribed in terms, yet that 
which was intended is clearly signified. In construing a statute, 
we must, if possible, give effect to all its provisions. To say that 
the terms, ‘‘dower at common law,”’ meant dower as it was under- 
stood by the English common law, would render the 15th section 
of the act of 1807 entirely inoperative. It is said that the law of 
community was evidenced by a written law promulgated by the 
king of Spain, to whom, under the Spanish system of government, 
exclusively belonged the power of legislation. This may be so ; 
yet it is an historical fact, that the books containing those laws 
had never been seen at that day in this State. To the people 
here it was an unwritten law, known only by usage and custom as 
the common law was known, and under such circumstances it was 
not at all remarkable that it should be called ‘‘the common law.” 
We are informed that the first printed book brought into this 
State, containing any Spanish law, was the Partidas, and that 
event occurred later than the year 1820. But there were weighty 
reasons operating on the minds of the legislature, why the Span- 
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ish law of community should be abolished, and dower, as known 
in the American States, substituted in its place. The French and 
Spanish inhabitants in the State, at that day, to whom the law of 
community was only known, were not numerous. No increase of 
their numbers was anticipated from immigration, while there were 
many Americans from the United States, to whom dower at com- 
mon law was known and approved; and, if not then, it 

was *foreseen that in a few years they would be much [* 537] 
the larger portion of the inhabitants, and would con- 

tinue to increase until there would be an unmeasurable dispropor- 
tion between them and the ancient inhabitants of the province. 
It was wise in the legislature, then, to frame its laws in conform- 
ity to the notions of a large portion of the inhabitants then residing 
here, and who, it was foreseen, would in a few years overspread 
the entire State. It is a circumstance not without its influence in 
the determination of this question, that no case can be found in 
our books of reports in which this claim is asserted, much less 
maintained, although the period of forty-four years has elapsed 
since it might have been done. The case of McNair v. Biddle, 
8 Mo. Rep.,(@) is not an exception, as Mrs. McNair was 
[un]married prior to the passage of the act of 1807. We are 
of opinion, then, that the dower given to the surviving wife, by 
the law of 1807, was in lieu of her interest under the Spanish 
law, in what is called the community.(d) 

The next question arising is, whether Mrs. Riddick was en- 
titled to dower at her husband’s death, in 1830, and if entitled, 
under what law that was in force at the date of the marriage, 
or that was prevailing at the time of the death of her hus- 
band? Judge Story, in his conflict of laws, says that the two 
following propositions have much of domestic authority for 
their support,‘and none in opposition to them: Ist. Where 
there is no express contract, the law of the matrimonial dom- 
icil will govern as to all the rights of the parties to their 
present property in that place, and as to personal property every- 





(a) Page 257. 
(6) Reaume v. Chambers, 22 Mo. 36. 
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where, upon the principle that movables have no széus, or rather, 
that they accompany the person everywhere. As to immovable 
property, the law vez széae will prevail. 2nd. When there is no 
change of domicil, thé same rule will apply to future acquisi- 
tions, as to present property. But where there is a change of 
domicil, the law of the actual domicil, and not of the matri- 
monial domicil, will govern as to all future acquisitions of mova- 
ble property ; and as to all immovable property, the law rez scéae. 
It would seem to follow, as a consequence from these principles, 
that the law existing at the time of the marriage, and not at the 
time of its dissolution by death, would determine the marital 
rights of the parties. Whatever might be the inclination of our 
minds in relation to this question, if it was now presented to us 
as a new one, yet the contrary opinion has so long prevailed, as 
well in regard to foreign as to domestic marriages, and has been 
so universally acted upon, that its overthrow would introduce great 
confusion in estates that have been already administered. If ever the 
maxim communis error facit jus was worthy of application, it 

would be onthis occasion. The common opinion, in this 
[* 538] instance,is *not merely speculative and theoretical, but 

has been made the groundwork and substratum of practice. 
Every estate within our knowledge has been administered upon the 
supposition that the law existing at the time of the dissolution of the 
contract by death, regulates the right of the widow to dower, as 
well in cases where the marriage was celebrated in other States as 
in this State. 

The next question that presents itself is, whether the special 
execution, issued on the judgment rendered in this suit to fore- 
close the equity of redemption under the mortgage, barred the 
dower of Mrs. Riddick. Mrs. R. was no party to the proceed- 
ings to foreclose the equity of redemption, although she executed 
the deed and relinquished her dower to the lands thereby con- 
veyed. The act of 1825, under which the dower claimed in this 
suit must be assessed, provided that no widow should be entitled 
to dower in any lands which had been sold, in good faith, under 
execution against her husband in his lifetime.(a) There is no 





(a) But see Gen’l Stat. of 1865, chap. 130, § 13; Wagner’s Stat., p. 540. 
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difference affecting this question, between a sale under a general 
judgment and one nnder the statute concerning mortgages. A sale 
under a general judgment, conveys all the right, title and inter- 
est the debtor had in the lands sold on the day of the rendition 
of the judgment; a sale on a special fieri facias disposes of such 
right only as could have been conveyed at the date of the mort- 
gage deed, had it been an absolute one. On the one hand, it was 
argued that as the land out of which this right of dower 
is claimed, had been sold under a special fieri facias on the 
judgment in the mortgage proceedings, that was a sale under ex- 
ecution, within the meaning of the act, and, therefore, the right 
of dower was barred. On the other hand, it was contended that 
the wife was a necessary party to the proceedings to foreclose 
the equity of redemption, and not being joined, she could not be 
affected by a judgment ina suit to which she was no party. 
There is a marked distinction throughout the books between cases 
where a suit affects a wife’s interest in real estate, which is claimed 
in her own right, and those in which she has only an inchoate 
right of dower. In the former class of cases, no instance is to 
be found in which it is not maintained, that a wife is a 
necessary party to the proceedings, in order to divest her right. 
In the latter class, the husband alone is deemed the proper party 
to defend a proceeding instituted to divest the title to land to 
which a mere inchoate right of dower has attached. Who ever 
heard of a wife’s being joined as a party defendant to an action 
of ejectment brought to recover land possessed and claimed by the 
husband in his own right? In the case now under consideration, 
if the husband had given no mortgage, and if suit had been 
brought for the debt secured by it, in the common way, 

*the land might have been sold by execution, and the [* 539] 
right of.dower thereby extinguished. Can it make a 

difference, that a mode of procedure more favorable to the husband 
than an ordinary suit at law, was adopted? In the mode pre- 
scribed, the wife has given her assent to the deed, and there must 
have been at least nine months intervening between the commence- 
ment of the suit and the sale of the mortgaged premises. The 
fact that the mortgaged property could only have been sold on 

MO. R. VOL. XV. 23 
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the special execution, makes no difference; for if the execution 
had been a general one, the husband could have elected that the 
land mortgaged should have been first sold to satisfy the debt ; 
and the property saved from execution by the sale of the mort- 
gaged premises, would have remained, from which dower would 
have been taken. 

The execution of the mortgage, with the wife’s acknowledg- 
ment and relinquishment of dower, the proceedings to foreclose 
the equity of redemption, the judgment, execution and sale by the 
sheriff, together with his deed, are the links in the chain of title of 
the purchaser at the sheriff’s sale. The wife having given her 
assent to the deed, and having a mere inchoate right to dower in 
her husband’s estate, who was still in existence, and he being 
competent to defend such interests of the wife in all other proceed- 
ings against him, no reason is perceived why the wife should have 
been made a party to this suit. So, in neither point of view, the 
wife is barred of her dower. If, before the foreclosure the wife’s 
right to dower had become consummate by the death of her hus- 
band, the attitude of this case would be entirely different. 

The case of Dent v.Narmy, 8 Barbour’s Rep. 618, has been 
examined, and it seems to stand so much upon the provisions of 
the N. Y. Code, as to furnish little analogy for the determination 
of the cause now under consideration. The case of Bell v. The 
Mayor of New York, 10 Paige’s Rep. seems rather to furnish 
views in support of the conclusion to which we have arrived. 

Judge Ryland concurring, the judgment will be reversed and the 
‘cause remanded.(a@) 

Judge Gamble did not sit in the cause. 





(a) Lee v. Lindell, 22 Mo. 205 ; Thornton ». Pigg, 24 Mo. 249. 
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MunrorD, respondent, v. WILSON ef al., appellants. 
15 Mo. 540. 


1. Practice—Agreed case—An agreed case stands in lieu’ of a special ver- 
dict ; and upon it the court pronounces the conclusion of law.(a) 


2. Contracts—Rescission.—A prior contract held to be rescinded by the 
making of a subsequent one between the same parties embracing the 
subject matter of the first. 


C. Gisson, for appellants. 
U. Wrieut & M. L. Gray, contra. 


*GAMBLE, J., delivered the opinion of the court. [* 557] 


The judgment in this case professes to be upon a case agreed, 
and the record contains an agreement signed by counsel, as well 
as letters and a deposition, which all appear to have been consid- 
ered by the court. 

Although the judgment has the agreed case for its foundation, 
the parties asked the court for a great number of instructions, of 
which some were given and some refused, 

It is our understanding, that a judgment upon an agreed case 
is a judgment upon the facts which the parties have 
assented to and signed, and *which agreement standsin [* 558] 
lieu of a special verdict. The agreement is not in such 
case, used as evidence before the triers of fact, but is designed to 
form a part of the record, and upon it the court pronounces the 
conclusion of law, as would be done if the same facts were found 
by a jury, in the form of a special verdict. The parties may 
agree to certain facts involved in the case, which they do not wish 
to controvert, while they still dispute other matters of fact on 
either side. In such case, the agreement when signed, is used 
before the tribunal which tries the question of fact, as evidence, 
concluding the parties so far as they have agreed, but in that 
case, the judgment will be upon the finding of the facts and not 
upon an agreed case. This is mentioned at present for the reason 
that while counsel, with a proper and laudable desire to avoid 





(a) Gen’l Stat. of 1865, chap. 171, §§ 25, 26 ; Wagner’s Stat. p. 1056. 
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useless and expensive controversy about facts which they do not 
consider material to the interests of their respective clients, make 
agreements in relation to such facts, they may be apprised of the 
damages to their clients if they neglect to have the record exhibit 
the case in its proper legal aspect, so as to present the questions 
for review before this court. 

In the present case, as the judgment by its own terms rests upon 
an agreed case, we leok through the transcript to find it, and 
when found, we take the judgment to be the conclusion of law pro- 
nounced by the court upon the facts agreed by the parties. The 
instructions which were passed upon by the court below, are only 
useful here as a kind of index to the questions of law which the 
parties understood properly arose upon the facts agreed. We deal 
with the conclusion contained in the judgment. 

The following is a sufficient synopsis of the facts in the case to 
show the questions of law involved : 

Cornelia Hempstead, the widow, and Cornelia V. Hempstead, 
the minor daughter and heir of Thomas Hempstead, deceased, 
claimed to own or to have an interest in various portions of real 
estate of the deceased, which were held by other persons adversely. 
On the 6th of June, 1845, a contract was made between them and 
Mr. Munford, the plaintiff, who was an attorney and counselor at 
law and solicitor in chaneery, which was signed and sealed by 
them, but not by him, by which they engaged his services as their 
sole counsel, to establish their right to an interest in a certain forty 
arpent lot, partly within the city of St. Louis, which had been 
purchased by Thomas and Charles S. Hempstead from Margaret 
Herbert dit Lecompte, on the 8th of January, 1818. They 
authorized him to institute such proceedings in law or equity as 

as he might judge proper to assert their rights, and to 
[* 559] compromise their *claims as he might judge advantageous 

for them, covenanting to give to Mr. Munford one-third 
part of whatever might be realized to either of them by compro- 
mise, or if property was recovered, to convey to him one-third 
part of what might be recovered. 

On the 8th of June, 1845, there was another contract made 
by which it is recited that the estates of Thomas Hempstead and 
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Edward Hempstead were in great confusion, and that Cornelia, 
the widow, and Cornelia V., the daughter of Thomas Hempstead, 
have rights and interests in said estates, the enjoyment of which 
they were deprived of by the pretended claims of others, and 
therefore they engaged the professional services of Mr. Munford 
and Mr. Albert Todd, and agreed that they should be the sole 
and only counsel for the purpose of establishing the rights of the 
ladies in both of said estates. The attorneys were authorized to 
institute such suits as might be necessary to establish the rights of 
their clients,and the clients engaged that the attorneys should receive 
one-third of all property, money and effects to which the rights of 
the clients should be established, as compensation for their services. 

Mr. Todd never performed any services under this contraet, but 
in October succeeding its date, assigned all his interest under it 
to Mr. Munford. This latter gentleman, in November following, 
commenced a suit in chancery to recover a part of the property 
which is described in the agreement of the 6th of June. While 
this suit was pending one of the parties, defendant, compromised 
with the complainants through Munford the solicitor, and paid 
him $2,100 for the relinquishment by the complainants of all 
their claim tothe property which he held. The complainants exe- 
cuted the deed conveying their right; Munford received the 
money, and retaining one-third for himself, paid the two-thirds 
to the complainant, Mrs. Cornelia Hempstead. Afterwards, the 
complainants, without the knowledge of the counsel, Munford, 
compromised with the other defendants, receiving $8,000 as the 
consideration for their relinquishment. The object of the present 
suit by Munford is, to recover the one-third of the money so 
recived by his clients upon this compromise. The petition is 
entirely upon the first contract, dated on the 6th of June. It 
appears that while the suit brought by Munford for his clients 
was pending, they recognized him as their attorney, acting for them 
in the suit and expressed satisfaction with his attention to their 
interests. The agreement of the parties states no other facts in 
relation to the second contract, than that Todd did nothing under 
it and assigned his interest to Munford. It was after this assign- 
ment was made that the suit was brought in which the compro- 





SUPREME COURT OF MISSOURI. 
Munford v. Wilson e¢ al. 15 Mo. 








mise was made, and it is apparent that the clients recog- 
[* 560] nized Mr. Munford as their counsel in thatsuit. *Still, 

it is not agreed that the clients had any knowledge of 
the abandonment of the case by Mr. Todd, or of his assign- 
ment to Mr. Munford. That Munford should be spoken of by 
his clients, as their counsel, and his fidelity and diligence be 
praised, does not involve the knowledge on their part, that he was 
acting alone in their case, although it establishes the fact, that his 
professional services were highly satisfactory to his clients. The 
fact is agreed, that Cornelia V. Hempstead, the daughter, who 
was a minor when the different contracts were made and who 
subsequently inter-married with the defendant, Wilson, claimed 
no interest in the property for which the suit was brought and 
which was included in the compromise, except as daughter and 
heir of Thos. Hempstead. 


The court below gave judgment in favor of Munford for one- 
third of the money recovered on the compromise, with interest. 

Two questions are now presented for consideration. 1st.— 
Whether the contract of the 6th of June remained, in force and 
binding upon the parties, after that of the 8th was made between 
the same clients and Messrs. Munford and Todd. 2nd.—Whether 
the contract is illegal, because it provides a compensation to the 
lawyer by giving him one-third of the property in dispute for 
which suit was to be brought. If the decision is to be adverse to 
the plaintiff on the first question, it will not be necessary to con- 
sider the second, as the parties have agreed upon the record, that 
if the plaintiff is not entitled to recover upon the contract sued 
upon, he shall have leave to amend and proceed upon a guan- 
tum meruit for the services rendered. 

In order to determine the first question, whether the contract of 
the 8th of June is a contract substituted for that of the 6th, it is 
necessary to ascertain whether the ‘“‘rights to be ascertained and 
established”? by Munford and Todd, under the second contract, 
comprehend ‘‘the rights and interests to be established” by Mr. 
Munford under the first contract ; for if they do, then it must 
either be held that the second is a substituted contract or that 
Munford is entitled to hold under both. That the second is more 
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comprehensive than the first contract, or that in some of its stipu- 
lations it varies from the first, affords no presumption against its 
being designed as a substitute for the first ; for if it were identi- 
cal with the first, in all its provisions and in its scope, there would 
appear to be no meaning in its execution. 

The first contract commences with the. recital, ‘‘that Cornelia, 
widow, and Cornelia V., daughter of Thomas Hempstead, claim 
an interest in a certain tract of land” and ‘‘that certain persons 
are depriving them of the possession and enjoyment of 
the property, by pretended claims ;” *therefore, they [* 561] 
engage the professional services of Munford, to estab- 
lish their rights and interests in the property. In this property 
it is agreed that the interest of the present Mrs. Wilson, was only 
as heir of her father, Thomas Hempstead. 

The second contract begins with the recital ‘‘ that the estates 
of Thomas Hempstead and Edward Hempstead are in great con- 
fusion and difficulty, and that Cornelia, the widow, and Cornelia 
V., the daughter of Thomas Hempstead, have rights and interests 
in said estates, of the enjoyment of which they are deprived by the 
pretended claims of others; therefore, for the purpose of ascer- 
taining and establishing their rights and interests in both of said 
estates they thereby engage the professional services of Messrs. 
Munford and Todd.” 

The compensation to be recejved under each contract, in the 
event of a recovery of property, is one-third of all that may be 
recovered. In the first contract with Mr. Munford, there is the 
additional stipulation, that he shall have one-third of what may 
be realized by compromise. 

The question to be determined is, whether, immediately after 
the execution of these two contracts, they were both subsisting 
agreements. If they were, then, undoubtedly, Mr. Todd had a 
right to take part in the litigation for the specific property men- 
tioned in the first contract, for that was claimed to be a part of 
the estate of Thomas Hempstead, and he and Mr. Munford would, 
in the event of success, have taken under the two contracts, the 
lion’s share of two-thirds of the spoils, while the widow and heir 
would have received the other third. The subsequent abandon- 
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ment by Mr. Todd of the contract of the 8th of June and his as- 
signment of his interest to Munford, has no influence in determin- 
ing the present question; nor is the recognition of Mr. Munford 
by the defendants, as their attorney, entitled to any weight in its 
determination. If the last contract superceded the first, the first 
was not revived, because of Mr.Todd’s abandonment of the second, 
or because when Mr. Munford proceeded to institute suits, he was 
recognized as the attorney of the clients. 


It is apparent that the specific property described in the first 
“ \ contract came within the scope of the second. It was claimed as 
property in which the mother and daughter were interested, as the 
widow and heir of Thomas Hempstead. It was property with- 
held from their possession and enjoyment by others claiming ad- 
versely. The object in employing an attorney: was, to establish 
their rights and interests in the property. The second states the 
same condition, of the property belonging to the estates of Thomas 
and Edward Hempstead, the same obstruction to the enjoyment 
by the widow and daughter of their rights, and the same 
[* 562] *object in employing attorneys. If the first had never 
been made, there could be no question that the second 
would include the property mentioned in the first. There is noth- 
ing in the second that excepts that property from its operation. 
It seemsimpossible, when we examine the recitals of both and fix 
the measure of compensation to the same for the same services to 
be rendered, to imagine that the parties understood the first to be 
in force when the second was executed. 


° 


As both these contracts are under seal, and of the same digni- 
ty, the question does not arise, which has embarrassed courts 
whether a contract under seal can be varied, waived or discharged 
by parol. We look at the two instruments and find that all the 
parties to the first are parties to the second—that the second 
comprehends the first in the duties to be performed, and is like it 
in the compensation to be given. That the chief difference is, in 
‘the scope of the second being much greater than that of the first, 
embracing all the litigation that might arise in relation to two 
estates, while the first was confined to litigation about the title of 
one*piece of property of one of the estates. The second engages 
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the services of the same attorney that was employed in the first 
contract and also of another attorney. = 

These two instruments form a part of the case agreed, and upon: 
them it is evident that the first was absorbed in the second and 
was not a subsisting agreement after the second was executed,/ 
The plaintiff claims only under the first and is not entitled to re- 
cover under it because of the subsequent agreement. 

As the second contract is not before the court for adjudication, 
it is not necessary to pass upon its merits, but it may be question- 
able, whether, according to its terms, any specific portion of the 
money obtained by compromise, can be recuvered: Evans v. Bell, 
6 Dana, 479. 

The question which is presented and discussed in the written 
agreements filed by the counsel, whether the contracts are void 
because of champerty, has occupied our attention and the author- 
ities have been examined, but to trace the law on that subject, 
from its very early history in England, would occupy more time 
and space than can be properly used in a case in which its decision 
is not necessary. 

As the parties have agreed, that if the plaintiff is not entitled 
to recover upon the contract, he shall have leave to amend and 
recover upon a quantum meruit, the judgment will be reversed 
and the cause remanded for further proceedings.(a@) 


WALKER, appellant, v. Tue City or Sr. Louis, respondent. 


15 Mo. 563. 


1. Revenue—Taxes— Voluntary payment.—Taxes paid to a city collector, 
with a full knowledge of all the facts, the city having a color of right to 
collect them, must be regarded as voluntary, and not made under such 
circumstances, as will authorize the party paying them to recover 
them back. 


2. Tares—Illegal.—The proper mode of resisting the payment of a tax, 
part of which is illegal, is to tender the amount really due and resist 
the payment of the balance. 





(a) This case will be found again in 19 Mo. 669. 
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STATEMENT OF THE CASE. 


This was an action, brought by Walker to recover of the city all the 
taxes beyond one-sixteenth of one per cent. per annum, paid by him 
from the year 1845 to 1849, inclusive, on real estate in the new limits. 


The charter of 1841, which first brought within the city the property 
thus taxed, provided that the common council should within twelve 
months thereafter, cause to be graded and Macadamized the carriageway 
of Broadway, South Seventh, Washington Avenue and Market streets, 
25 feet wide from the boundaries established by said charter, to the near- 
est point Macadamized within the old limits ; and that until such carriage- 
ways were made and completed, the lots and grounds in the new limits, 
should not be taxed for city purposes, more than one-sixteenth of 
one per cent. - 


The plaintiff’s petition alleges, that the city had not, before the com- 
mencement of this suit, caused said carriageway to be graded and Macad- 
amized, according to the requirements of said act ; but had, nevertheless, 
taxed the plaintiff ’s real estate within said new limits, during the several 
years named, at or about the rate ofone percent. each year, which taxes the 
plaintiff was compelled to pay, through the agency of collectors, directed 
to enforce collection thereof by distress of goods and chattels, or by the 
sale of the property taxed. The plaintiff claimed, that the city had no right 
to tax the property in question beyond one-sixteenth of one per cent. 
each year. The answer of the city sets out, particularly, what was done 
in an attempted compliance with the charter of 1841, in respect to grad- 
ing and Macadamizing the carriageways or streets named, shows a strict 
compliance as to Broadway and Market streets, ad, that a literal com- 
pliance could, not, in reference to South Seventh street, have been 
observed ; that if said street had been extended, without deviation, it 
would have crossed Carondelet Avenue, and struck the river considera- 
bly north of the new southern boundary of the city, and would have cut 
up into irregular shape and pieces, lots and blocks previously laid out ; 
impaired the beauty and regularity of that part of the city, occasioned 
great damage to the owners of said blocks and lots, and have subjected 
the city to the payment of heavy sums on account of such damages ; that 
no satisfactory arrangement could be made with the proprietors of the 
land between Lafayette street and the southern limit of the city for 
extending South Seventh street through their lands to said limit : that in 
view and in consequence of all these difficulties, it was deemed advisa- 
ble to connect South Seventh street with what had been called Caronde- 
let Avenue, through Lafayette street, and grade and Macadamize a car- 
riageway thereon, to such southern limits, which was done accordingly. 
The answer gives as a reason, for deviating from a direct'line, in extend- 
ing Washington Avenue to the new western limits of the city, that satis 
factory terms could not be agreed upon, extending said avenue through 
the houses and grounds of Mr. Robbins. 
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The answer then charges, that the mode in which said streets 
were laid out, graded, &c., *besides being less expensive to [* 564] 
said city (of which the plaintiff was and has continued to be 
an inhabitant and tax payer), was as much in accordance with, and pro- 
motion of the general interest and convenience of the city and its inhab- 
itants, as any other mode that could have been adopted; was never, in 
any manner, objected to by said plaintiff, but was acquiesced in by him 
and generally by said inhabitants; that having thus satisfactorily per- 
formed the condition of the charter, the city proceeded to levy and col- 
lect taxes in the new limits, at the same rate as in the old limits, and 
continued to do so down to the year 1850; that such taxes were paid 
without objection, except in three or four instances; that the plaintiff 
had invariably paid without any protest or objection whatever, and with 
a full knowlege of the facts upon which his rights in the matter depended, 
and with a knowledge that one or two other persons had obtained injunc- 
tions, restraining the city from collecting taxes beyond one-sixteenth of 
one per cent. on their property in the new limits. Theanswer denies all. 
compulsion in collecting the taxes of the plaintiff. It charges, that about 
$150,000 of the taxes collected within the new limits, had, at various 
times, been expended in grading and paving streets and alleys, and mak 
ing other improvements in said new limits, with the knowledge of the 
plaintiff, without any objection from him, but with the acquiescence of 
himself and others owning property in said new limits, by means where- 
by the property of the plaintiff, in said new limits, had been increased in 
value. 

The anwer also states, that the remainder of the taxes collected on 
property in the new limit has all been expended in payment of the debts 
of the city, and in laying out and improving streets and alleys therein, 
and in other ways for the benefit of said city and the inhabitants thereof ; 
all of which was done without objection on the part of said plaintiff, but 
with his knowledge and approbation, and whereby the plaintiff, as an 
inhabitant of and the owner of property in said city, was greatly bene- 
fitted. 

The answer then claims, that the plaintiff, by having thus acquiesced 
in the mode of extending, grading and Macadamizing said streets, and 

by having, with a full knowledge of the facts, without compulsion, but 
' voluntarily, paid the said taxns, and by having stood by and seen, with- 
out objection and with approbation, said taxes, as well as those collected 
of others, expended as aforesaid, in part for his own benefit, has barred 
and precluded himself from all right to recover any portion of said taxes. 


Spatpine & Suupety and R. M. Fiexp, for appellant. 


H. S. Geyer and Joun C. Ricuarpson, City Counselor, contra. 


Scott, J., delivered the opinion of the court. 
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Although the ground on which this action rests for a 

[* 575] support, is, that *the defendant has received money to 
which the plaintiff is equitably entitled ; yet it cannot be 
denied that this claim, if it had any foundation in law, is one 
strictissimt jurt. The ground on which the plaintiff seeks to 
recover the taxes that have been paid, is, that there was a condi- 
tion precedent, the performance of which was necessary to have 
enabled the defendant to demand the money, which, it is alleged, 
she has unjustly exacted from him. It is not pretended that the 
defendant has acted in bad faith, or that she has wantonly exacted 
money from the citizens, to which she had no color of right. She 
did that which was supposed to be a substantial performance of 
the condition which gave authority to assess and collect the taxes, 
the repayment of which is sought by this action. The plaintiff was 
a resident of the city, and, as this suit shows, owned a large por- 
tion of the property, which has been enhanced in value by the 
imposition of the taxes of which he now complains. A knowledge 
of the ordinances, passed in order to fulfill the condition precedent, 
on the performance of which a right to demand the taxes accrued, 
may be imputed to the plaintiff. Yet, with this knowledge, he 
makes no objection, pays the taxes, sees them applied to improve- 
ment and the enhancement of the value of the property on which 
they were levied, and years afterwards, for the first time, is the 
complaint of extortion made. Whether the condition was substan- 
tially complied with or not, is a question about which different 
opinions may be honestly entertained. But it is supposed that the 
judgment of this court, in the case of Allen wv. The City of St. 
Louis,(a@) settles the question, that the condition precedent was 
not complied with. But does not that case also show, that if the 
plaintiff was unwilling to pay the taxes, he was under obligation 
todo so. He might have been relieved against the pretended 
exactions of the collector, if he saw proper. But he acquiesced ; 
he paid his taxes, saw them applied to the improvement of that 
very property upon which they had been levied, and now, most 
unaccountably, would have them refunded to him. The main case 





(a) 18 Mo. 400. 
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relied on by the plaintiff, is that of the Boston and Sandwich 
Glass Co. v. The City of Boston, 4 Met. 181. The principle of 
that case is, as stated, ‘‘ that the warrant is in the nature of an 
execution, running against the property and person of the party, 
upon which he has no day in court, no opportunity to plead and 
offer proof and have a judicial decision of the question of his lia- 
bility.” Now, the case of Allen v. The City of St. Louis, on 
which the plaintiff relied to sustain his right of recovery, shows 
that he was not in the category of the Massachusetts taxpayers. 
He could have been protected from the operation of the col- 
lector’s warrant, had he seen proper to take the neces- 

*sary steps for that purpose. Such being the case, the [* 576] 
payments made to the city collector must be regarded 

as voluntary, and not made under such circumstances of duress 
as will authorize the party paying the tax to recover it.(a) 

There is another aspect in which this case.may be presented, 
which shows that the assumption of the plaintiff, that the taxes 
were extorted by duress, cannot be sustained. In the case of The 
City against Allen, the amount of the taxes, which might have 
been lawfully assessed, were tendered before any proceedings were 
had to restrain the collector. The city had a right to lay some 
portion of the tax which is now sought to be recovered, one-six- 
teenth of one per cent. The plaintiff’s declaration concedes this. 
There were taxes, then, due the city by him. The collector could 
execute his warrant for them. They were not paid nor offered to 
be paid. The warrant, then, was not void. Now, the only mode 
in which the plaintiff could place the city In the attitude of a 
wrong-doer, in executing the distress warrant, was to tender the 
sum really due, and then to have resisted the payment of the 
excess above the legal rate of assessment. As he did not do this, 
he cannot now complain that the warrant was void for want of 
authority. The only ground on which this action can be supported 
is the total illegality of the warrant of distress. The principle, 
that an abuse of an authority in law or excess of it, will make the 
party a trespasser ab znzézo, is not applicable here. The city had 
an unquestionable right to levy a portion of tax. She had done 


(a) Christy v. St. Louis, 20 Mo. 143. 
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that which, she was advised, justified her in assessing the whole 
amount; and because she in consequence of this error, assessed a 
greater tax than she should have done, her act should be sustained 
to the extent of her authority. The collector, then, would not 
have been a trespasser or wrong-doer in levying this warrant ; and 
if not, the whole foundation of the plaintiff’s action, that the pay- 
ment made by him was compulsory, in consequence of the illegal- 
ity of the warrant, is swept from under him. 
The other Judges concurring, the judgment will be affirmed. 


Scott, a man of color, defendant in error, v. Emerson, plaintiff 
in error. 


15 Mo. 576. 


Slavery—Removal to free State-—The voluntary removal of a slave, by his 
master, to a State or Territory, in which slavery is prohibited, with a 
view to a residence there, does not entitle the slave to sue for his free- 
dom, in the courts of this State.(a) GAMBLE, J., dissenting. 


Error to St. Louts Circuit Court. 
Norris, for plaintiff in error. 


D. B. Hm, contra. 


[* 582] *Scorr, J., delivered the opinion of the court. 


This was an action instituted by Dred Scott against Irone Emer- 
son, the wife and administratrix of Dr. John Emerson, to try his 
right to freedom. His claim is based upon the fact that his late 
master held him in servitude in the State of Illinois, and alsoin 
that territory ceded by France to the United States, under the 
name of Louisiana, which lies north of 36 degrees 30 minutes, 
north latitude, not included within the limits of the State of 
Missouri. 





(a) Overruling, 1 Mo. 472; 2 Mo. 19 ; id. 36 ; 3 Mo. 194; td. 270; id. 400; 
4 Mo. 350 ; id. 592. 
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It appears that his late master was a surgeon in the army of 
the United States, and during his continuance in the service, was 
stationed at Rock Island, a military post in the State of Illinois, 
and at Fort Snelling, also a military post in the territory of the 
United States, above described, at both of which places Scott was 
detained in servitude—at one place from the year 1834, until 
April or May, 1836 ; at the other from the period last mentioned 
until the year 1838. The jury was instructed, in effect, that if 
such were the facts, they would find for Scott. He, accordingly, 
obtained a verdict. 

The defendant moved for a new trial on the ground of misdi- 
rection by the court, which being denied to her, she sued out this 
writ of error. 

Cases of this kind are not strangers in our courts. Persons have 
been frequently here adjudged to be entitled to their freedom, on the 
ground that their masters held them in slavery in territories or States 
in which that institution was prohibited. From the first case decided 
- in our courts, it might be inferred that this result was brought 
about by a presumed assent of the master, from the fact of hav- 
ing voluntarily taken his slave to a place where the relation of 
master and slave did not exist. But subsequent cases base the 
right ‘‘to exact the forfeiture of emancipation,” as they term it, 
on the ground, it would seem, that it is the duty of the courts of 
this State to carry into effect the constitution‘ and laws of other 
States and territories, regardless of the rights, the policy or the 
institutions of the people of this State. 

*The States of this Union, although associated for [* 583] 
some purposes of government, yet in relation to their 
mun'cipal concerns have always been regarded as foreign to each 
other. The law of descents of one State is not regarded in 
another, in the distribution of the estates of deceased persons. 
So of the law of wills, administrations, judical proceedings, and 
all other matters of mere internal police. The courts of one State 
do not take judical notice of the laws of other States. 
They, when it is necessary to be be shown what they are, must be 
proved like other facts. So of the laws of the United States, 
enacted for the mere purpose of governing a terrritory. These 





SUPREME COURT OF MISSOURI. 


Scott (a man of color), 7. Emerson. 15 Mo. 








laws have no force in the States of the Union; they are local 
and relate to the municipal affairs of the territory. Their effect 
is confined within its limits, and beyond those limits they have no 
more effect, in any State, than the municipal laws of one State 
would have in any other State; Cohen v. State of Virginia 
6 Wheat. 264. This doctrine is declared and maintained, not only 
with respect to nations strictly foreign to each other, but also to 
the several States of this Union. Every State has the right of 
determining how far, in a spirit of comity, it will respect the laws 
of other States. Those laws have no intrinsic right to be enforced 
beyond the limits of the State for which they were enacted. The 
respect allowed them will depend altogether on their conformity 
to the policy of our institutions. No State is bound to carry into 
effect enactments conceived in a spirit hostile to that which per- 
vades her own laws. In the Conflict of Laws, sec. 36, it is said: 
‘‘but of the nature, and extent and utility of this recognition of 
foreign laws, respecting the state and condition of persons, every 
nation must judge for itself, and certainly is not bound to recog- 
nize them, when they would be prejudicial to their own interests. 
It is, in the strictest sense a matter of the comity of nations, and 
not of any absolute paramount obligation, superceding all discre- 
tion on the subject.” So in sec. 32, it is said, “‘it.is difficult to 
conceive upon what ground a claim can be rested, to give any 
municipal laws an extra-territorial effect, when those laws are 
prejucicial to the rights of other nations or to those of their sub- 
jects ; it would at once annihilate the sovereignty and equality of 
every nation, which should be called upon to recognize and enforce 
them, or to compel it to desert its own proper interests and duty 
to its own subjects in favor of strangers, who were regardless of 
both. <A claim so naked of any principle or just authority to sup- 
port it, is wholly inadmissible.” 
Again, ‘‘the comity of nations is derived altogether from the 
voluntary consent of the State by which it is shown, and is inad- 
missible, when it is contrary to its known policy or pre- 
[* 584] judicial to its interests. *In the silence of the positive 
rule, affirming or denying or restraining the operation 
of foreign laws, courts of justice presume the tacit adoption of 
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them by their own government, unless they are repugnant to its 
policy or prejudicial to its interest.” Sec. 38. It is a humiliating 
spectacle, to see the courts of a State confiscating the property of 
her own citizens by the command of a foreign law. If Scott is 
freed, by what means will it be effected, but by the constitution of 
the State of Illinois, or the territorial laws of the United States ? 
Now, what principle requires the interference of this court? Are 
not those governments capable of enforcing their own laws; and 
if they are not, are we concerned that such laws should be enforced, 
and that, too, at the cost of our own citizens? States in which an 
absolute prohibition of slavery prevails, maintain that if a slave, 
with the consent of his master, touch their soil he thereby becomes 
free. The prohibition in the act, commonly called the Missouri 
Compromise, is absolute. How is that to be interpeted? That 
act prevails along our entire western boundary ; if our courts take 
upon themselves the task of enforcing the laws of other States, it is 
nothing but reasonable that they should take them as they are 
understood where they are promulgated. Ifa slave passes our west- 
ern boundary, by the order of his master, and goes into the terri- 
tory subject to the Missouri Compromise, does he thereby become 
free? Most of the courts of this Union would say that he does, 
if his freedom is sought to be recovered under the laws of that ter- 
ritory. If our courts undertake the task of enforcing that act, 
should they not take it as most of the other States would? Some 
of our old cases say, that a hiring for two days would be a viola- 
tion of the constitution of Ilinois and entitle the slave to his free- 
dom. If two days would do, why not one? Is there any differ- 
ence in principle or morality between holding a slave in a free 
territory two days more than one day? And if one day, why not 
six hours? The old cases say, the intent is nothing, the act is 
the thing. 

Now, are we prepared to say, that we shall suffer these laws to 
be enforced in our courts? On almost three sides the State of 
Missouri is surreunded by free soil. If one of our slaves touch 
that soil with his master’s assent, he becomes entitled to his free- 
dom. Considering the numberless instances in which those living 
along an extreme frontier would have occasion to occupy their 

MO. R. VOL. XV. 24 
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slaves beyond our boundary, how hard would it be if our courts 
should liberate all the slaves who should thus be employed! 
How unreasonable to ask it! If a master sends his slave to 
hunt his horses or cattle beyond the boundary, shall he 
thereby be liberated? But our courts, it is said, will not 

go so far. If not go the entire length, why go at 
[* 585] all? The obligation to enforce to the proper *degree 

is as obligatory as to enforce to any degree. Slavery 
is introduced by a continuance in the territory for six hours as well 
as for twelve months, and so far as our laws are concerned, the 
offense is as great in the one case as in the other. Laws operate only 
within the territory of the State for which they are made, and by 
enforcing them here, we, contrary to all principle, give them an 
extra-territorial effect Chancellor Kent says: ‘“‘A statute, though not 
in the nature of a judicial proceeding, is, however, a record of the 
highest nature. But if a statute, though a matter of record, was to 
have the same effect in one State as in another, then one State 
would be dictating laws for another, and a fearful collision of juris- 
diction would instantly follow. That construction is utterly inad- 
missible. While it is conceded to be a principle of public law, requi- 
site for the safe intercourse and commerce of mankind, that acts, 
valid by the law of the State where they arise, are valid everywhere, 
it is at the same time, to be understood, that this principle relates 
only to civil acts founded on the volition of the parties, and not to 
such as proceed from the sovereign power. The force of the latter 
cannot be permitted to operate beyond the limits of the territory, 
without affecting the necessary independence of nations.” 2 Kent, 
117-8. 

This language is used when speaking in reference to the legis- 
lation of other States of the Union. It is conceived that there is 
no ground to presume or to impute any volition to Dr. Emerson, 
that his slave should have his freedom. He was ordered by supe- 
rior authority to the posts where his slave was detained in servi- 
tude, and in obedience to that authority, he repaired to them with 
his servant, as he very naturally supposed he had a right to do. 
To construe this into an assent to his slave’s freedom would be 
doing violence to his acts. Nothing but a persuasion that it is a ~ 
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duty to enforce the foreign law as though it was one of our own, 
could ever induce a court to put such a construction on his conduct. 
The present attitude of the parties to this suit is conclusive, as to 
an actual consent, and nothing but the foreign law or the aid 
derived from it, can raise an implied one. If the State of Mis- 
souri had prohibited slavery within her limits, and our courts were 
called upon to execute that law, some zeal might be tolerated in 
our efforts to execute it; but whileslavery obtains here, there is no 
consideration which would warrant us in going such lengths against 
our own citizens, for having permitted their slaves to remain in the 
territory of a State where slavery is prohibited. 

In States and Kingdoms in which slavery is the least counte- 
nanced, and where there is a constant struggle against its exist- 
ence, it is admitted law, that if a slave accompanies his - 
master to a country in which *slavery is prohibited, and [* 586] 
remains there a length of time, if during his continuance 
in such country there is no act of manumission decreed by its 
courts, and he afterwards returns to his master’s domicil, where 
slavery prevails, he has no right to maintain a suit founded upon 
a claim of permanent freedom. This is the law of England, 
where it is said that her air is too pure for a slave to breathe in, 
and that no sooner does he touch her soil than his shackles fall 
from him ; the case of slave Grace, 2 Haggard Admiralty Rep. 94. 
Story, in his Conflict of Laws, says,‘‘it has been solemnly decided 
that the law of England abhors and will not endure the existence 
of slavery within the nation, and consequently, so soon as a slave 
lands in England, he becomes zpso facto, afree man, and dis- 
charged from the state of servitude ; and there is no doubt thét 
the same principle pervades the common law of the non-slavehold- 
ing States in America ; that is to say, foreign slaves would no 
longer be deemed such after their removal thither.” But he con- 
tinues, ‘‘it is a very different question how far the original state 
of slavery might re-attach upon the party, if he should return to 
the country by whose laws he was declared to be and was held as 
a slave ;”? sec. 95,6. In the case of the Commonwealth of Mas- 
sachusetts v. Ames, 18 Pick., Judge Shaw, although declining to 
give an express opinion upon this question, intimates very clearly 
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that if the slave returns to his former country where slavery 
obtains, his condition would not be changed. In the case of 
Graham v. Strader, 5 Mon. 183, the court of Appeals in Ken- 
tucky held, that the owner of a slave who resides in Kentucky, 
and who permits his slave to go to Ohio in charge of an agent for 
a temporary purpose, does not forfeit his right of property in such 
slave. 

An attempt has been made to show, that the comity extended to 
the laws of other States, is a matter of discretion, to be deter- 
mined by the courts of that State in which the laws are proposed 
to be enforced. If it is a matter of discretion, that discretion 
must be controlled by circumstances. Times now are not as they 
were when the former decisions on this subject were made. Since , 
then not only individuals, but States, have been possessed with a 
dark and fell spirit in relation to slavery, whose gratification is 
sought in the pursuit of measures, whose inevitable consequence 
must be the overthrow and destruction of our government. Under 
such circumstances it does not behoove the State of Missouri to 
show the least countenance to any measure which might gratify 
this spirit. She is willing to assume her full responsibility for | 
the existence of slavery within her limits, nor does she seek to. 
share or divide it with others. Although we may, for our own 

sakes, regret that the avarice and hard-heartedness of | 
[* 587] the progenitors of those who are *now so sensitive on | 

the subject, ever introduced the institution among us, 
yet we will not go to them to learn law, morality or religion on 
the subject. 

As to the consequences of slavery, they are much more hurtful 
to the master than the slave. There is no comparison between 
the slave of the United States and the cruel, uncivilized negro in 
Africa. When the condition of our slaves is contrasted with the 
state of their miserable race in Africa; when their civilization, 
intelligence and instruction in religious truths are considered, and 
the means now employed to restore them to the country from which 
they have been torn, bearing with them the blessings of civilized 
life, we are almost persuaded that the introduction of slavery 
amongst us was, in the providences of God, who makes the evil 
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passions of men subservient to his own glory, a means of placing 
that unhappy race within the pale of civilized nations. 

Judge Ryland concurring, the judgment will be reversed and 
the cause remanded. 


GAMBLE, J., dissenting opinion. 

As I am constrained to depart from the opinion given by a ma- 
jority of the court, the questions involved in the case and the 
present condition of feeling in the country, seem to require that I 
should state the grounds of the dissent. 

In all ages, and in all countries in which slavery has existed, the 
slave has been regarded not merely as property, but also as a 
being capable of acquiring and holding certain rights by the act 
of the master. He could acquire and enforce his right to free- 
dom in modes recognized by the law of the country in which he 
dwelt. 

In the early English law, where there existed a species of slavery, 
known as villanage, the villain might ‘be emancipated by his lord, 
either directly by deed, or by implication of law, from some act of 
the master recognizing him as a freeman, as by making to him an 
obligation for a sum of money, or conveying lands to him, or by 
impleading him in an action. This appears, as well by the text 
of Littleton as by the commentary of Lord Coke, 1 Just. 137 A. 
& B. By the Spanish law, 1 Partidas, 587, the mode in which a 
master may emancipate his slave is prescribed ; and at page 589 
certain meritorious actions are mentioned, which, when performed 
by a slave, authorize his emancipation, even against the will of 
his master. In Justinian’s Institutes, Liber. 1 Lit. 5, sec. 1, it is 
declared that ‘‘ manumission is effected in various ways, either in 
the face of the church, according?to the imperial con- 
stitutions, *or in the presence of friends, or by letter, [* 588] 
or by testament, or by any other last will. Liberty may 
also be conferred upon a slave by divers other methods, some of 
which were introduced by former laws, and others by our own.” 

In every slaveholding State in the Union the subject of eman- 
cipation is regulated by statute, and the forms are prescribed in 
which it shall be effected. Whenever the forms required by the 
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laws of the State in which the master and slave are resident, are 
complied with, the emancipation is complete and the slave is free. 
If the right of the person thus emancipated is subsequently 
drawn in question in another State, it will be ascertained and de- 
termined by the law of the State in which he and his former master 
resided ; and when it appears that such law has been complied 
with, the right to freedom will be fully sustained in the courts of 
all the slaveholding States, although the act of emancipation may 
not be in the form required by the laws of the State in which the 
court is sitting. Take, for example, an emancipation by will. If 
a master, residing and holding slaves in Missouri, should emanci- 
pate them by will, executed and proved, according to our laws, 
and the slaves thus emancipated should, in the exercise of their 
freedom acknowledged and enjoyed here, emigrate to another slave 
State, where emancipation by will was not permitted, there is no 
person so ignarant as to suppose that they would lose their right 
to freedom by such change of residence. Decisions of courts 
might be cited on this point, but it is not necessary to appeal to 
the tribunals for the maintainance of a principle so perfectly 
plain. 

In all such cases, courts continually administer the law of the 
country where the right was acquired ; and when that law becomes 
known to the court it is just as much a matter of course to decide 
the rights of the parties according to its requirements as it is to 
settle the title of real estate, situate in our State, according to our 
own laws. 


We, here, are the citizens of one nation, composed of many 
different States, which are all equal and are each and all entitled 
to manage their own domestic institutions by their own municipal 
law, except so far as the constitution of the United States inter- 
feres with that power. The perfect equality of the different 
States lies at the foundation of the Union. As the institution of 
slavery in the States is one over which the constitution of the 
United States gives no power to the general government; it is left 
to be adopted or rejected by the several States, as they think best. 
Nor can any one State, nor any number of States, claim the right 
to interfere with any other State, upon the question of admit- 
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ting or excluding this institution. It must be borne 

*in mind, that this freedom and equality of the different [* 589] 
States, supposes that each can, of its own will, accord- 

ing to its own judgment, exclude slavery, with as little cause of 
offense to any of the other States, as if its decision was in favor 
of admitting it. As citizens of a slaveholding State, we have no 
right to complain of our neighbors of Illinois, because they intro- 
duce into their State constitution a prohibition of slavery ; nor has 
any citizen of Missouri, who removes with his slave to Illinois, a 
right to complain that the fundamental law of the State to which 
he removes, and in which he makes his residence, dissolves the 
relation between him and his slave. It is as much his own volun- 
tary act, as if he had executed a deed of emancipation. Nor can 
any man pretend ignorance, that such is the design and effect of 
the constitutional provision. The decisions which have heretofore 
been made in this State, and in many other slaveholding States, 
give effect to this and other similar provisions, on the ground, that 
the master, by making the free State the residence of his 
slave, has voluntarily subjected himself and his property to a law, 
the operation of which he was bound to know. It would seem 
difficult to make any sound distinction between the effect of an 
emancipation produced by the act of the master, in thus volun- 
tarily placing his slave under the operation of such a law, and 
that of an emancipation produced by the act of the master, by 
the execution of an instrument of writing in any State where the 
slave resided, which, according to the law of that State, would 
be sufficient to discharge the slave from servitude, although it 
might not be a valid emancipation under the laws of another 
State. 

While I merely glance at the reasons which might be urged in 
support of the present plaintiff’s claim to freedom, if it were an 
original question, I do not propose to rest my dissent from the 
opinion given in this case, upon the original reasoning in support 
of the position. 

I regard the question as conclusively settled, by reapeated 
adjudications,of this court, and if I doubted or denied the pro- 
priety of those decisions, I would not feel myself any more at 
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liberty to overturn them thanI would any other series of decisions, 
by which the law upon any other question was settled. There is 
with me, nothing in the law relating to slavery, which distinguishes 
it from the law on any other subject, or allows any more accom- 
modation to the temporary public excitements which are gathered 
around it. It is, undoubtedly, a matter to be deeply regretted, 
that men who have no concern with the institution of slavery, 
should have claimed the right to interfere with the domestic rela- 
tions of their neighbors, and have insisted that their ideas of 

philanthropy and morality should be adopted by people 
[* 590] who are certainly capable of *deciding upon their own 

duties and obligations. That the present owners of 
slaves, when denounced in terms that would be appropriate, if 
they had actually kidnapped the slaves from the coast of Africa, 
or had inherited the fortunes accumulated by such iniquitous 
traffic, should feel exasperated by such wanton and unfounded 
attacks, is but natural. That alienation of feeling and, finally, 
settled hostility will be produced by this course of conduct, is 
greatly to be apprehended. But, in the midst of all such excite- 
ment, it is proper that the judicial mind, calm and self-balanced, 
should adhere to principles established when there was no feeling 
to disturb the view of the legal questions upon which the rights of 
parties depend. 


In this State, it has been recognized, from the beginning of 
the government, as a correct position in law, that a master who 
takes his slave to reside in a State or Territory where slavery is 
prohibited, thereby emancipates his slave: Winney v. Whitesides, 
1 Mo. Rep. 473 ; Le Grange v. Chouteau, 2 Mo. Rep. 20; Mil- 
ley v. Smith, zhéd. 36; Ralphv. Duncan, 3 Mo. Rep. 194; Juliav. 
McKinney, zbzd. 270 ; Natt v. Ruddle, zb¢d. 400 ; Rachael v. Walk- 
er, 4 Mo. Rep. 350; Wilson v. Melvin, zb¢d. 592. These decisions, 
which come down to the year 1837 seem to have so fully settled the 
question, that since that time there has been no case bringing it be- 
fore the court for any reconsideration until the present. In the case 
of Winney v. Whitesides, the question was made in the argument 
‘‘whether one nation would execute the penal laws of another,” 
and the court replied in this language: Huberus, quoted in 4 
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Dallas, 375, says, ‘personal rights or disabilities, obtained or com- 
municated by the laws of any particular place, are of a nature 
which accompany the person wherever he goes. If this be the 
case in countries altogether independent of each other, how much 
more in the case of a person removing from this common territory 
of all the States to one of the States. An adjudication on those 
rights, in the country where they accrue, may be evidence of 
them, but cannot give them. We are clearly of opinion, that if 
by a residence in Illinois, the plaintiff in error lost her right to 
the property in defendant, that right was not revived by a removal 
of the parties to Missouri.” 


The principle thus settled, runs through all the cases subse- 
quently decided, for they were all cases in which the right to free- 
dom was claimed in our courts, under a residence in a free State 
or territory, and where there had been no adjudication' upon the 
right to freedom in such State or territory. 

But the supreme court of Missouri, so far from standing alone 
on this question, is supported by the decisions of the 
other slave States, including *those in which it may be- [* 591] 
supposed there was the least disposition to favor eman- 
cipation. In Lunsford v. Coquellon, 2 Martin N. 8. 401, the 
supreme court of Louisiana held, that the removal of a slave by 
his master from Kentucky to Ohio, with intention to reside there, 
ipso facto emancipates the slave. The same court, in Marie 
Louise-v. Marot and others, 9 L. R. 475, and in Smith v. Smith, 
13 L. R. 441, holds “ that the fact of a slave being taken by the 
owners to the kingdom of France or other country, where slavery 
is not tolerated, operates upon the condition of the slave and pro- 
duces immediate emancipation.” See, also, Thomas v. Generis, 
L. R. 483 ; Josephine v. Poultney, 1 Annual R.329. The cur- 
rent of judicial authority in that State was so uniform, that in 
1846 an act was passed by the legislature which declared that 
residence in a country where slavery is prohibited shall not entitle 
the slave to freedom. Upon this statute, the supreme court, in 
Eugene v. Percival, 2 Annual R. 180, remarks that it settles the 
law upon the subject, upon the principles laid down by Lord 
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Stowell, in the case of the slave, Grace, 2 Haggard’s Admiralty 
R. 94. 

In Harry and others v. Decker and Hopkins, Walker 36, the 
supreme court of Mississippi held, that any State may, by its con- 
stitution, prohibit slavery within its limits, and so may the legis- 
lature, when not restrained by the constitution; and that slaves 
within the limits of the northwest territory became free by the 
ordinance of 1787, and may assert their rights in the courts of 
Mississippi. 

In Griffith v. Fanny, Gilmer’s R. 143, the court of appeals of 
Virginia held, that a negro held in servitude in Ohio was entitled 
to freedom under the constitution of Ohio. 

Judge Mills, in delivering the opinion of the court of appeals 
of Kentucky, in Rankin v. Lydia, 2 A. K. Marsh. 468, main- 
tained the right of a negro to freedom by reason of a residence in 
Indiana, and considers the question, whether the plaintiff’s claim 
to freedom was of a penal character, because it accrued by the 
laws of another government, that would not be enforced in Ken- 
tucky. The opinion is one of ability, and maintains the right of 
the negro to assert her claim to freedom in the courts of Kentucky, 
although there was no actual enjoyment of freedom in Indiana. 
See, also, Bush’s Reps. v. White and wife, 8 Monroe, 104. 

The cases here referred to are cases decided when the public 
mind was tranquil, and when the tribunals maintamed in their 
decisions the principles which had always received the approbation 
of an enlightened public opinion. Times may have changed, pub- 

lic feeling may have changed, but principles have not 
[* 592] and do not change; and, in my *judgment, there can 
‘be no safe basis for judicial decisions but in those prin- 

ciples which are immutable. 3 

It may be observed, that the principle is either expressly declared 
or tacitly admitted in all these cases, that where a right to freedom 
has been acquired, under the law of another State or community, 
it may be enforced by action in the courts of a slaveholding State ; 
for, in every one of these cases, the party claiming freedom had 
not procured any adjudication upon his right in the country where 
it accrued. 


-— — ae mae eh 2 oe. ol 
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This very brief examination of the questions involved in this 
case, will show the grounds upon which I hold it to be my duty to 
declare, that the voluntary removal of a slave, by his master, to a 
State, territory or country in which slavery is prohibited, with a 
view to a residence there, entitles the slave to his freedom, and 
that that right may be asserted by action in our courts under 
our laws. 

So far as it may be claimed in this case, that there is anything 
peculiar in the manner in which the slave was held in the free 
country, by reason of his master being an officer of the United 
States army, it is sufficient to answer that this court, in Rachael 
v. Walker, 4 Mo. Rep. 350, considered the effect of that circum- 
stance, and decided that such officers were not authorized, any 
more than private individuals, to hold slaves, either in the north- 
west territory or in the territory west of the Mississippi and north 
of thirty-six degrees thirty minutes north latitude. The act of 
Congress, called the Missouri Compromise, was, in that case, held 
as operative as the ordinance of 1787.(a) 


St. Louis Hosprtat AssoctaTIon, respondent, v. THE City OF 
St. Louts, appellant. 


15 Mo. 592. 


Although the city of St. Louis may not have been under any obligation 
to provide for or maintain the insane within her limits, that being the 
duty of the county, yet if she employed the plaintiff to do this service, 
she was on every principle of law and justice bound to make good her 
contract. 


[This case settles no general principle of law, and as the point decided 
is fully contained in the above syllabus, it is thought unnecessary to give 
the opinion of the court in full.] 





(a) Affirmed, Sylvia vo. Kirby, 17 Mo. 434. 
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CALVERT, respondent, v. STEAMBOAT TIMOLEON, appellant. 


15 Mo. 595. 


The fact that under the ordinance of 1787 a slave was entitled to his free- 
dom cannot be set up as a defense to an action against a steamboat for 
transporting a slave from the State without the consent of his master, 
it appearing that the slave had never asserted his right to freedom. 


[The legal questions determined by this case no longer having any 
practical bearing, the opinion of the court is omitted; the principles 
involved are fully discussed in the Dred Scott case, ante. p. 576.] 


PHILLIPS, respondent, v. Smoot, appellant. 


15 Mo. 598. 


1. If the instructions given, present the case fairly to the jury, their ver- 
dict will not be disturbed, notwithstanding ‘instructions, containing 
correct principles of law, have becn refused.(a) . 


Appeal from Marion Circuit Court. 
H. 8. Lipscoms, for appellant. 


[* 599] *Anperson & Rusu, contra. 


RyLanD, J., delivered the opinion of the court. 


This was a petition brought in Marion circuit court by Phillips 
against Smoot, for voluntarily throwing down and leaving down a 
fence that did not lead into the defendant’s enclosure, whereby 
the cattle of the petitioner escaped, and he was put to trouble and 
expense in getting them again. The petition is founded ona 
breach of the statute of this State concerning “‘ trespass,”? which 
declares, that if any person shall voluntarily throw down any 
fence, &c., and leave the same down, not leading into his own 
enclosure, he shall pay to the party injured the sum of five dollars 
and double the amount of damages the party shall sustain by rea- 





(a) Pond ». Wyman, ante. 175, and references. 
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son of such fence having been thrown down: Digest of 1845, 
page 1069.(a) 

The defendant filed his answer, denying that the fence he threw 
down was in the possession of the plaintiff, and stating that the 
fence was put across the road he usually traveled to town; and 
that the petitioner had no cattle in the enclosure when he threw 
the fence down. 

The jury found for the plaintiff, and assessed the damages at 
thirteen dollars and thirty-three cents, single damages. The court 
therefore rendered judgment for the sum of five dollars, the stat- 
utory penalty, and for twenty-six dollars and sixty-six cents double 
damages. Motions were made in arrest of judgment and for a 
new trial, which were overruled, and the defendant brings the case 
to this court by appeal. 

In looking into the bill of exceptions, we find some 
instructions asked *for and refused, and others given. [* 600] 
It is deemed unnecessary to notice those refused, for the 
instructions given put the case fairly before the jury, and their 
verdict, warranted by the evidence, will not be disturbed. 


Taking the facts set forth in the answer in this case as fully 
proved, they will not amount to a defense sufficient to bar the 
plaintiff’s action. 

The judgment below is affirmed, the other Judges concurring. 


Bourne, Clerk of Hannibal Court of Common Pleas, respondent, 
v. County Court oF Marion County, appellant. 


15 Mo. 600. 


Hannibal Court of Common Pleas.—By the 35th section of the act creating 
the Hannibal court of common pleas (private acts 1845, page 66), all 
expenses incurred in the establishment of the court, must be paid by 
the citizens within the corporate limits of the city. A record book 
furnished by the clerk, for the use of the court, is a part of the expenses 
incurred in the establishment of the court, and the county of Marion 
is not bound to pay for it. 





(a) Gen’l Stat. of 1865, chap. 76, § 2; Wagner’s Stat. p. 1345. 
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Appeal from Marion Circuit Court. 
A. Lams, for appellant. 
RICHMOND, contra. 


RyLanp, J., delivered the opinion of the court. 


The question in this case involves the liability of the county of 
Marion to pay for the record books, procured for his office by the 
clerk of the Hannibal court of common pleas ; and we must look 
to the provisions of the act creating this court, for the solution. 


The statute creating the Hannibal court of common pleas (see 
private acts 1845, page 66), contains, among others, the follow- 
ing provisions : 

Sec. 22. ‘‘ There shall be a clerk of the court hereby estab- 
lished, who shall possess the qualifications of a clerk of a cir- 
cuit court ; he shall be elected in the same manner, and for the 
same term, and all vacancies in-his office shall be supplied in the 
same manner as in cases of a clerk of a circuit court.”’ 


Sec. 23. ‘‘ Such clerk shall take the like oath, give 

[* 602] the like bond, be *governed bythe same laws and per- 

form the like duties in relation to the business of the 

court and his office and the record and proceedings appertaining 

thereto, as clerks of the circuit court, and with like accountabil- 

ity ; he shall receive for his services the fees prescribed by law for 
clerks of the circuit courts in like cases.” 

Sec. 24. “‘ The act regulating clerks, approved thirteenth day 
of February, eighteen hundred and thirty-five, and all other laws 
relating to the clerks of the circuit courts and their securities, shall 
be construed to extend to the said clerk of the court of common 
pleas and his securities, to all intents and purposes as if they had 
been expressly included therein, unless otherwise provided for in 
this act.” 

Sec. 35. ‘‘ All expenses which may be incurred in the establish- 
ment of said court of common pleas, shall be paid by the citi- 
zens within the corporate limits of said city of Hannibal.” 

The court established by the above-mentioned statute is made 
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a court of record. Books, in which the proceedings of the court 
can be recorded, are necessary to its establishment ;-and the ex- 
penses incurred in obtaining such books are consequent upon the 
establishing of the said court. Such expenses, by the terms of 
the statute, must be paid by the citizens within the corporate lim- 
its of the city of Hannibal. So must all such expenses that may 
be incurred for any such books in future, they being necessarily 
incurred by the establishing of the said court. 

The other Judges concurring, the judgment of the circuit court 
will be reversed and this cause remanded for further proceedings, 
in accordance with this opinion. 


os 


DraueR, plaintiff in error, v. SCHREIBER, defendant in error. 


15 Mo. 602. 


1. An instrument drawn as follows: “Mr. Emanuel Folker can, upon this 
my order, at any time, receive from my kiln, sixty-three dollars in 
lime,” dated and signed, is a promisory note “for property,” within the 
meaning of the 2d section of the act concerning bonds and notes (Re- 
vised Statute, 190), and is assignable, under that section, so that the 
assignee may maintain an action thereon in his own name. 


Error to St. Louts Circuit Court. 


‘STATEMENT OF THE CASE. 


The plaintiff, Draher, sued the defendant in the Law Commissioner’s 
Court, on the following instrument: “Mr. Emanuel Folker can, upon 
this my order, at any time receive from my kiln sixty-three dollars in 
lime. St. Louis 26th April, 1848.” (Signed) “John Schreiber.” On 
which was the following assignment : “Mr. J. Schreiber, have the good 
to let Mr. John Draher have said lime. Emanuel Folker.” The plain- 
tiff averred, that he had demanded at defendant’s kiln the amount of 
lime due on said order, after allowing all just credit from John Schrei- 
ber, the defendant, and said Schreiber refused to deliver the same or any 
part thereof, to the plaintiff’s damage of seventy dollars. 

The defendant made the following motion, in the Law Commissioner’s 
Court, which was there overruled. “And now comes John Schreiber 
and pleads, and says that the order, on paper or account filed in this 
cause, shows no legal interest in the plaintiff, nor has the plaintiff any 
right to sue thereon ; the same from its nature and character, not being 
assignable, the legal right to sue, if any cause of action exists, being in 
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- Emanuel Folker; wherefore the defendant, John Schreiber, prays judg- 


ment. 

Judgment was given in the Law Commissioner’s Court for the plain- 
tiff. Defendant appealed to the St. Louis Court of Common Pleas, where 
he renewed the above motion, which was sustained by the court and the 
case dismissed, to which plaintiff then and there excepted, and brings the 
case to this court on writ of error. 


Gisson, for plaintiff in error. 


GAMBLE, J., delivered the opinion of the court. 

The instrument upon which this suit is founded is a promissory 
note ‘‘for property,” within the meaning of the 2nd section of the 
act concerning bonds and notes, Revised Code 190, and is assign- 
able under that section, so that the assignee may maintain an 


action thereon in his own name.(a) 
The court below erred in sustaining the motion to dismiss the 
suit, and its judgment is reversed and the cause remanded. 


Marion County, defendant in error, v. Morrett, Adm’r of Sam- 
uels, plaintiff in error. 


15 Mo. 604. 
1. School fund.—The failure of the county court to take a mortgage on 


unincumbered real estate to secure the payment of a bond given for 
school money loaned, does not discharge the surety in such bond. 


2. Agent— Laches.—The State is not affected by the laches of her agents. 
Error to Marion Circutt Court. 
H. S. Lirscoms & A. W. Rusu, for plaintiff in error. 


A. W. Lams, contra. 


[* 605] *Scorr, J., delivered the opinion of the court. 


This was an action begun in the county court of Marion county 
by the defendant in error against the plaintiff in error, for the 





(a) This section is omitted in the General Statutes of 1865. 
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recovery of a debt due the defendant in error for school money 
loaned to E. McDonald, for whom the intestate of the plaintiff in 
error was a surety. Judgment was recovered in the county court, 
whence the case was transferred to the circuit court, where judg- 
ment was again rendered for the defendant in error, upon which 
the plaintiff in error sued out this writ. 


It appears that Jameson Samuels, the intestate, together with 
W. B. Bebee, was surety in a bond for $1200, executed by E. 
McDonald to the county of Marion for school money. The bond 
was executed on the 19th day of January, 1842, and was secured 
by a mortgage on a tract of land to which McDonald was entitled 
but to one undivided half, and which had been previously conveyed 
by him in 1840, in trust to pay his debts, and which afterwards, 
in November, 1842, was sold under the trust. The court instructed 
the jury, that the fact that McDonald had not a clear and perfect 
title to the land mortgaged to secure the debt, did not discharge the 
surety; to which instruction the plaintiff in error excepted, and 
now maintains its impropriety as a reason for reversing the judg- 
ment of the court below. 

The 11th section of the 2nd article of the act to provide 
for the organization *and support of common schools, [* 606] 
passed February 9th, 1839, enacts, that if the sum to be 
loaned exceed one hundred dollars, the court shall require in addi- 
tion to bond and personal security, a mortgage in fee, on real estate, 
free from all liens and incumbrances within the county, equal in value 
to double the amount of the loan.(a) 

The school lands were vested in the State, in trust for the ben- 
efit of the inhabitants of the township in which they are respec- 
tively situated. The State vested in the county courts the man- 
agement of this trust. Those courts are the agents of the State 
for this purpose. ‘The principle, that the State is not affected by 
the laches of her agents, was sanctioned by this court in the case 
of Park v. State, 7 Mo. Rep. 

The doctrine, that laches is not imputable to the government, is 
founded on considerations of policy. The State can only act 


(a) Gen’l Stat, of 1865, chap. 46, § 67; Wagner’s Statute, p. 1256. 
MO. R. VOL. XV. 25 
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through her officers, and her transactions are so multiplied and 
her agencies so numerous, that great losses must result from main- 
taining that she is liable for the laches of those to whom she is 
compelled to entrust the management of her pecuniary concerns. 
The provisions of the law above cited were intended only for the 
regulation of the conduct of the officers to whom was confided the 
care of the school monies and to secure those monies from loss. They 
are merely directory and form no part of the contract with the 
surety. The surety has the same means of forming a judgment 
of the fidelity of the public agents as the State, and if he reposes 
confidence in them and is deceived, he cannot expect that the con- 
sequences of their neglect shall be visited onthe State. The case 
of the People v. Johnson, 7 J. R., relied on by the plaintiff in 
error, has been overruled. 

The other Judges concurring, the judgment will be affirmed.(a) 


STATE, respondent, v. HaLe, appellant. 


15 Mo. 606. 


1. Practice—Criminal.—Under an indictment for practicing medicine 
without license, the State is not required to prove the actual receipt 
of compensation by the defendant. 


2. Practice— Criminal—Jury.—An indictment for misdemeanor may, by 
consent of parties, be tried by a jury of less than twelve. 


M. FRIssELL, for appellant. 
J. R. LAcKLAND, contra. 


RyLanD, J., delivered the opinion of the court. ‘ 


This was an indictment against the defendant for practicing 

medicine without license, in violation of the act ‘‘ to sustain the 
the credit of the State,” passed 16th February, 1847. 

{[* 608] *The indictment contained twocounts. The defendant 

demurred to it. His demurrer to the second count was 





(a) St. Charles Co. v. Powell, 22 Mo. 528. 
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sustained, and to the first was overruled. He then plead not guilty. 
Upon the trial of this issue, the jury found him guilty and assessed 
his fine at fifty dollars, the penalty fixed by the act aforesaid. 

Upon the trial, the defendant asked the court to instruct the 
jury ‘‘ that unless they believed from the evidence, that the de- 
fendant received compensation for his services as a physician, they 
must find him not guilty.” The court refused this instruction, 
and instructed, ‘‘ that unless the jury believe from the evidence, 
that the defendant practiced medicine for compensation and reward, 
then he is not guilty, but the State is not required to prove the 
actual receipt of such compensation.” 

The defendant excepted to the giving of this instruction, and 
also to the refusing to give the one asked for by him. 

The ruling of the court below, in regard to these instructions, is 
the main point presented for the consideration of this court. ‘‘No 
person or co-partnership of persons shall follow the practice of 
law or medicine, in whole or in part as a business, in this State, 
without first obtaining license to follow such profession, accord- 
ing to the provisions of this act:’? See 8th section of the act 
aforesaid. 


The first count of the indictment charges, that the defendant 
did practice medicine in Washington county aforesaid, as a busi- 
ness, and avers, that he thus practiced by giving and prescribing 
physic and medicine to divers persons and families, naming them. 

There was no proof that he received any compensation for his 
practice, and the failure of this proof is the principal ground of 
defense. 

The instruction given by the court, requires the jury to believe 
from the evidence, before they are authorized to convict, ‘that 
the defendant did practice medicine for compensation and reward ; 
but also informed them, that the State was not bound to prove thé 
actual receipt of such reward or compensation.” This is the pro- 
per exposition of the offense under the statute, and this brought 
before the jury the necessary acts to be done, before they could 
convict. The instruction given, then, was the proper one. ‘There 
is no error in refusing the defendant’s instruction, nor in giving 
the one above by the court. 
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There is nothing in the point, that the jury consisted of eleven 
jurors only; this was agreed to at the time, by the parties.(a) 
The indictment seems to have been drawn without much attention, 
in a careless and hasty manner, but it is considered, nevertheless, 
to be substantially good. 

The other Judges concurring, the judgment below is affirmed. 


WitkeERrs0N, plaintiff in error, v. MovuLpER, defendant in error. 


15 Mo. 609. 


Ejectment—Evidence.—In an action of ejectment, it is competent for the 
plaintiff to prove that the defendant, at the time he executed a deed 
relied on by the plaintiff, stated that the land conveyed, was the same 
on which the defendant then lived. 


Error to Mississippi Circuit Court. 
J. D. Coox, for the defendant in error. 


Scott, J., delivered the opinion of the court. 


This was an action in the nature of an ejectment, brought by 
the plaintiff to recover possession of a tract of land, in which the 
defendant obtained judgment, to reverse which this writ of error 
is sued out. 

The defense amounted to the general issue, and on the trial, in 
support of his action, the plaintiff read in evidence a deed from 
the defendant to him, conveying the land described in his declara- 
tion. He then introduced a subscribing witness to the deed, by 
whom it was proposed to prove that the defendant stated at the 
time of the conveyance, that the land conveyed was the same on 
which he then lived, and who further proved that the defendant 
had continued to reside on the same land from the sale thereof 
until the time of trial. The testimony offered was excluded by the 
court, to which an exception was taken, and judgment was rendered 
for the defendant. 





(a) But on a trial for felony such an agreement is a nullity; see State v. 
Mansfield, 41 Mo. 470. 
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It is impossible to conjecture the reason for excluding the evi- 
dence offered by the plaintiff. There being no variance between 
the deed conveying the lands and the declaration describing them, 
it was only incumbent on the plaintiff to show their identity with 
the land possessed by the defendant. It was clearly competent 
for the plaintiff to use the defendant’s declarations as evidence of 
this fact, if he saw proper. The declarations of an adversary are 
admissible on every principle. The weight of the admission would 
seem sufficient to establish the fact of identity. We may 
presume that when one speaks of the township, *range, [* 610] 
section and subdivision of the section on which he resides, 
he has correct information on the subject. 

The other Judges concurring, the judgment will be reversed, 
and the cause remanded. 


LAMBAR, respondent, v. THE Crry or St. Louis, appellant. 


15 Mo. 610. 


Municipal corporation—Damages.—A municipal corporation is not liable 
for damages consequent upon digging a ditch by its authorized agents 
in pursuance of an ordinance of the corporation, when the work is not 


carelessly or negligently done. 
J. C. Ricnarpson, City Counselor, for appellant. 
L. CooKE, contra. 


Ry.anpD, J., delivered the opinion of the court. 


This case presents such points, principally, as have been 
already decided by this court in the cases of Gurno v. the City ;(@) 
Taylor e¢ al. v. the City,(b) and Hoffman ». the City.(c) 

*The following is the agreed case: [* 612] 


‘¢ The plaintiff, Lambar, built and occupied a two-story brick 





(a) 12 Mo. 414. 
(6) 14 Mo. 20. 
(c) post. p. 651. 
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house, on the premises described in his petition, worth fifteen dol- 
lars per month renting. That Carroll street, upon which said house 
fronts, was a public street, but has never been paved or graded, or 
in any manner improved or altered, save as hereafter mentioned. 
That about from one to five years ago, the city of St. Louis, by her 
proper agents, under her ordinance, cut a ditch on the north side of 
Carroll street (and the north side thereof was about eight or ten 
feet from the plaintiff’s house), for the purpose of conducting the 
water, which had previously accumulated in that part of the city, 
from the south and west of Seventh street, through said ditch in 
Carroll street ; which water would otherwise flow from Seventh 
street towards Carondelet avenue, and distribute itself through 
various streets running east and along said streets (Carroll street 
principally, as one) to the Mississippiriver. That said ditch, by 
the operation of the collection and flow of water, was widened to 
the width of ten or twelve feet, which prevented the plaintiff from 
using or renting his house to the same advantage, that he could 
have done if the ditch had not been cut, as above stated ; and that 
the loss amounted to at least one hundred and fifty dollars. That 
the plaintiff put a dam across the ditch, to fill up thesame, about 
two years ago, which was removed by one Guibord, under the 
authority of the defendant, and the ditch made free and unob- 
structed, as before.”’ 

The law commissioner, before whom this case was tried, gave 
one instruction for the plaintiff and two for the defendant, and one 
on its own motion. 

The instructions given do not touch the agreed case. The one 
for the plaintiff refers to the character and authority of the per- 
son doing the work, the proper officer ; and the one on the motion 
of the commissioner himself puts the case on the negligence of 
the city authorities in constructing the work and in keeping it so 
that it should cause no injury to the persons living near it. 
Neither of these instructions have any foundation on which to 
rest, and are both wrong. 

From the agreed case, it seems that the ditch was dug by the 
city, by her proper authorized agents, under her proper ordinances. 
It does not appear how wide it was when first dug, or how deep ; 
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whether it was carelessly kept, or carelessly and negligently man- 
aged by the city authorities, after it was dug. There is nothing 
from the agreed case by which the city can be made liable under 
the principles in the cases heretofore decided by this court. 

We cannot go beyond the facts as found in the agreed 
case, and if *such facts do not constitute the liability of [* 613] 
the defendant the plaintiff should not recover. 

We do not pretend to say but that for neglect or unskillfulness 
and mismanagement in constructing public improvements, that 
there might be cases presented, in which the city’s liability would 
be manifest; but we are not authorized to make presumptions of 
facts, upon an agreed case. We take the facts as found, as 
agreed, and suppose they are all the facts in relation to the 
matter in controversy.(a) 

Under this view, then, the court below erred. The city is not 
liable upon such a state of case. 

The judgment below is reversed, the other Judges concurring. 


DRaPEK, to use of Clifton, respondent, v. OwsLEy, appellant. 


15 Mo. 613. 


Compromise.—One who, with a knowledge of all the facts, compromises 
a suit, and gives his note in accordance with the terms of the compro- 
mise, cannot when sued on such note set up a defense which he might 
have interposed to the original suit. 


RicumonD, Harrison & Hawkins, for appellant. 


*LAKENAN, contra. [* 615] 


RyLaNnD, J., delivered the opinion of the court. 


From the above statement it will be seen, that the question for 
the consideration of the court involves the liability of Owsley to 
pay the notes executed by him to Draper for Clifton, upon the 
compromise of the suit first brought against Owsley. 





(a) St. Louis o. Clemens, 36 Mo. 472. 





SUPREME COURT OF MISSOURI. 
Draper, to use of Clifton, ». Owsley. 15 Mo. 








Owsley was security to Shropshire in a note for the payment 
of money to one Conway, upon a comitract between Conway and 
the ‘Hannibal Company” of which said company Shropshire was 
a member. This note was assigned to T. G. Draper, Secretary of 

the ‘‘Hannibal Company ;” upon the dissolution of the 
[* 616] company, Shropshire having *previously sold out his 

interest, the note of Shropshire and Owsley fell to 
the share of Clifton, and was assigned to him by Draper. Some 
years after the maturity of this note, suit was commenced upon it 
by Clifton against Owsley. This suit was compromised by Ows- 
ley and Draper, the agent for Clifton ; Owsley giving his notes 
and time, for a less sum than the original debt, to Draper for 
Clifton, and Draper dismissing the suit. One of the notes given 
on this compromise, is the foundation of the present action. 

The defendant contends, that as this suit was commenced before 
a justice of the peace, he can avail himself of any defense which 
either law or equity can afford him, and consequently, as he sup- 
poses he might have made asuccessful defense against the original 
suit brought by Clifton against him, that he is still entitled to go 
behind the compromise and now assert this same defense to these 
new notes. 

The defendant knew all the facts and circumstances of the 
transaction ; and having made a compromise, by which he has the 
suit against him dismissed, by giving his note for a less sum and 
obtaining time thereon, he is. bound by these notes and cannot go 
behind the compromise for defense he ought to have made against 
the original note. He is concluded by his own compromise ; it was 
fairly made with knowledge of all the facts ; let him then abide 
by it. 

But take it for granted that he could make this defense, what 
does it amount to? Will the facts set forth by him exonerate 
him from the liability as Shropshire’s security to Conway? He 
contends, that as the ‘‘Hannibal Company,” of which Shropshire 
was a member, could not sue Shropshire, therefore the security 
is exonerated. He assumes the fact to be, that the company 
could not sue on the note. This may be true, as regards a court 
of law ; but is it certain that Draper could not sue as assignee, 
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regarding the words ‘‘Secretary of Hannibal Company” as mere 
descriptio personae 2 

If the defendant, Owsley, really supposed that no suit could 
have been maintained on the note of himself and Shropshire, he 
should have put that matter to the test, by giving the notice to 
sue, allowed by our statute to securities.(a) 

It is the opinion of this court, that the facts relied on by the 
defendant, do not constitnte a valid defense to this action. 

The judgment of the court below, with the concurrence of the 
other Judges, is affirmed. 


HamILton, appellant, v. JEFFRIES, respondent. 
15 Mo. 617. 


Forcible Entry and Detainer—Appeal.—In an action of forcible entry and 
detainer, if on appeal the affidavit and recognizance are defective the 
appellant has a right to file sufficient ones, within such time as will 

_ not delay the other party. 


Appeal from Franklin Circuit Court. 


STEVENSON, for appellant. 
KENNETT, contra. 


*RyLAND, J., delivered the opinion of the court. [* 618] 


In the foregoing statement, the refusal of the court below to 
permit the appellant to perfect his appeal, by filing a sufficient 
affidavit and recognizance, is relied upon for the reversal of judg- 
ment below. 

This is an action of forcible entry and detainer. The plaintiff, 
before the justice of the peace, obtained judgment ; the defendant 
prayed an appeal to the circuit court. After the case was carried 
to the circuit court and the transcript filed, a motion was made to 
dismiss the appeal for want of a sufficient affidavit and recogni- 





a) Gen’] Stat. of 1865, chap. 92, $$ 1-3 ; Wagner’s Stat., pp. 1302-3. 
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zance. Before this motion was decided, the appellant moved for 
leave to file a sufficient affidavit and recognizance. The court 
refused the appellant’s motion, but sustained the motion of the 
plaintiff, and dismissed the appeal for want of affidavit and 
recognizance. 

This action of the circuit court is erroneous, and for it the 
judgment must be reversed. The 29th and 30th sections of the 
statute concerning forcible entry and detainer, Digest of 1845, 
obviously regard the circuit courts as having the power to make 
orders to have the record and proceedings before the justice per- 

fected in relation to appeals, to have a good and sufficient 
[* 619] affidavit and recognizance made in the *circuit court ; 

and the 27th section declares that no appeal shall be 
dismissed for any informality, insufficiency or imperfection in the 
affidavit or recognizance, if a sufficient affidavit or recognizance 
be filed within such time as shall not delay the other party.(a) 

It was once the practice for the circuit courts to dismiss appeals, 
where there was no affidavit or recognizance, or an insufficiency 
in either, or where there was a failure to. give notice; but this 
practice has long since been abandoned. The statutes of the 
State require a different practice. The practice now is, to disre- 
gard any technical or even substantial objection, and to have the 
cause tried anew in the court to which the appeal is taken. Jus- 
tice is greatly promoted by this last course of practice, and under 
the influence of such practice the court below should have permitted 
the appellant to file his sufficient affidavit and recognizance. The 
court did not err in permitting the transcript to be filed, of which 
the plaintiff below complained. But for the refusal to permit the 
appellant to file a sufficient affidavit and recognizance, and for dis- 
missing the appeal, the judgment below is reversed, and the cause 
remanded, the other Judges concurring. 





(a) Gen’] Stat. of 1865, chap. 188, $$ 27, 29, 30 ; Wagner’s Stat., pp. 652-3. 





MARCH TERM, 1852. 
Froust v. Bruton, Adm’r of Lee. 15 Mo. 








Froust, respondent, v. Bruton, Adm’r of Lee, appellant. 


15 Mo. 619. 


Practice.—Defaut.—A defendant, having permitted judgment by default 
to go against him, has no right, on an inquiry of damages, to offer any 
evidence in denial of the plaintiff’s right of action. The default admits 
the plaintiff’s right of action. 


“Ippeal from New Madrid Circuit Court. 


RYLAND, J., delivered the opinion of the court. 


The plaintiff filed his petition in the New Madrid circuit court 
against the defendant William P. Bruton, administrator de bonis 
non of the estate of Squire Lee, deceased, charging that the 
intestate Lee, in his lifetime, entered upon a certain 
tract of land belonging to the *petitioner, and that he [* 620] 
took and carried away certain houses and house-logs to | 
the value of thirty dollars; and also took and carried off two 
thousand rails, worth twenty-five dollars, and that he cut down 
and carried off house-logs to the value of ten dollars. 

The defendant failed to appear and answer, and judgment was 
taken by default against him, and a writ of inquiry of damages 
awarded, returnable at the succeeding term of the court. 

The defendant afterwards moved to set aside the judgment by 
default, but his motion was overruled. 

At the subsequent term, the plaintiff proceeded to have the wrlt 
of inquiry executed, and offered evidence to the jury of the value 
of the house-logs and rails which had been taken off; the defend- 
ant objected to this evidence, because the writ of inquiry was not 
executed at the same term the default was had; alleging that it 
could not be executed now, because a full term had intervened 
between the default and the inquest. The plaintiff showed an 
order of court continuing all cases not otherwise disposed of, and 
defendant’s objections were overruled, and he excepted. The 
plaintiff then proved the value of the house-logs and the rails which 
had been taken off, the rails having been put up in a fence. The 
defendant offered to prove that the fence did not belong to the 
plaintiff. The plaintiff objected, and the court sustained the 
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objection, and the defendant excepted. The defendant offered 
also to read in evidence a transcript of the record and proceedings 
of a suit before a justice of the peace, in which the trespasses 
complained of in this action had been adjudicated between the 
plaintiff and the defendant’s intestate, in his lifetime, which was 
objected to, and ruled out by the court, to which the defendant 
excepted. The jury assessed the plaintiff's damages at fifty 
dollars. 

The defendant moved an arrest of judgment, assigning as 
reasons : 

1st. That an adminiatrator cannot be sued for a trespass com- 
mitted by his intestate, as alleged in plaintifi’s petition. 

2d. That the court erred in rendering judgment by default in 
this cause against the defendant for the same reason. This 
motion being overruled, the defendant brings the case here by 
appeal. 

The new code of practice provides, that where there is no answer 
in cases not founded on bond, bill, or note for money, the plaintiff 
may have a jury if he require it to assess his damages: See art. 
12, sec. 2d, Code of Practice, 1849. There is nothing requiring 
the assessment of damages to be at the same term of the default ; 
nothing prohibiting the court from having the damages found by 

writ of inquiry, at a subsequent term. 
[* 621] *The defendant’s evidence, showing that the fence did 
not belong to the plaintiff, and the trespass had been 
formerly adjudicated, was properly refused by the court. This 
evidence was not in mitigation of damages, it was denying the 
plaintiffs right of action which has already been admitted by de- 
fault.(a) 


The act concerning administrators, article IT, section 25th, de- 
clares: ‘‘ For all wrongs done to the property, right, or interest 
of another, for which an action might be maintained against wrong 
doers, such action may be brought by the person injured, or after 
his death by his executor or administrator, against such wrong 
doer, and after his death against his administrator or executor in 





(a) Robinson v. Lawson, 26 Mo. 69; Barclay v. Pickles, 38 Mo. 143. 
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the same manner and with the like effect inall respects as actions 
founded upon contract.(a@) 

This statute fully sustains the right of the plaintiff to maintain 
an action against the administrator of one who has, in his lifef 
time been guilty of the wrong to the property, rights or interests 
of the plaintiff. 

The motion in arrest of judgment was therefore properly over- 
ruled. 

The other Judges concurring, the judgment below is affirmed. 


Murray, plaintiff in error, v. LAFTEN e¢ al., defendants in error. 
15 Mo. 621. 


Evidence—Record.—Where the transcript of an execution issued by a jus- 
tice of the peace and the constable’sreturn of nulla bona thereon has been 
filed in the office of the clerk of the circuit court, the validity of the 
execution issued thereon by the circuit court cannot be impeached in 
a collateral proceeding by showing that the transcript so filed varies 
from the original execution and return thereon. (Coonce v. Munday, 
3 Mo. 374, modified.) 


Error to St. Louis Circutt Court 
F. P. Buair, JR., for plaintiff in error. 


*M. L. Gray, contra. [* 623] 


GAMBLE, J., delivered the opinion of the court. 


Judgments were recovered against Miller, the owner of the 
property in question, before a justice of the peace, and tran- 
scripts of the judgments, including executions thereon and the 
constable’s returns of nulla bona upon the executions, were filed 
in the office of the clerk of the circuit court in May, 1844. Ex- 
ecutions issued from the circuit court upon these judgments, and 
the property was sold and conveyed by the sheriff to the plain- 
tiff. 

Upon the trial of: the present action the plaintiff gave in evi- 
dence the transcripts from the justice of the peace, the execu- 





(a) Gen’l Stat. of 1865, chap. 121, § 29; Wagner's Stat., p. 87. 
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cutions from the circuit court, and the sheriff ’s deed for the prop- 
erty. The defendants introduced the justice of the peace, who 
produced certain papers which he testified were the original exe- 
cutions in the cases before him against Miller ; and, upon inspec- 
tion of these papers, they appeared to be returnable in sixty days 
from their date, although the sums recovered in the 
[* 624] *several judgments were each above one hundred dollars. 
The transcripts of executions which were filed in the 
clerk’s office showed the executions to be returnable in ninety days 
from their date, and the justice testified that this was a mistake 
in copying the executions, when the transcripts were about to be 
filed. The papers thus produced by the justice were given in evi- 
dence, although the plaintiff objected both to the testimony of 
the witness and to the papers being received in evidence. 

The evidence being before the court an instruction was given 
that the plaintiff could not recover. 

The questions to be determined depend upon the admissibility 
and effect of the evidence given by the defendants. 

It was decided in Coonce v. Munday, 3 Mo. Rep. 374, that 
where the party obtaining a judgment before a justice of the 
peace filed a transcript of the judgment in the clerk’s office, and 
obtained an execution upon which the real estate of the defend- 
ant was sold, the party claiming under such sale must prove, 
on the trial of an ejectment for the property, that an execution 
had been issued by the justice and had been returned nudla bona, 
before the execution issued from the circuit court. In that case 
it is stated ‘‘ that it did not appear by the transcript filed that any 
execution had been issued by the justice before the execution is- 
sued from the circuit court.’ In the present case a different state 
of facts exists. Here, the transcripts from the justice show exe- 
cutions issued in regular form by the justice, and returned nudla 
bona, although the returns were made before the return day. 

If the testimony of the justice and the papers offered as the 
original executions, were admissible, and if it was competent to 
question the validity of the execution issued by the justice, then 
the case of Stevens v. Chouteau, 11 Mo. Rep. 384, would sus- 
tain the position taken by the defendant below, and maintained 
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by the court, that the executions having been made returnable in 
sixty instead of ninety days from their date, were void. 


It is to be observed that the justice’s execution constitutes no 
part of the title of a purchaser who buys under an execution 
issued from the circuit court. The process of the circuit court 
executes the judgment of the justice, and the prohibition against 
issuing an execution from the circuit court until an execution shall 
have been issued by the justice, and returned nulla bona, re- 
quires that the evidence that such execution had issued and been 
returned shall exist in the office of the circuit court. This is under- 
stood to be the proper construction of the law of 1835 ; Revised Code 
365; because, when the transcript of the judgment has 
*been filed, the statute provides that ‘‘the judgment shall [* 625] 
be equally under the control, and shall be carried into 
execution in the same manner, and with like effect, as the judgment 
of the circuit court ; and then immediately follows the language 
restraining the issuing of an execution until one has been issued 
by the justice and returned. It is the natural meaning and force 
of this provision, that the court which is to execute the judgment 
shall possess the whole evidence on record, upon which its process 
is to issue, 80 that it may, in the exercise of the control given by 
the statute, act upon and restrain the process required to be issued 
It is true, that the court, in Coonce v. Munday, intimate a doubt 
whether it is the duty of the clerk, before issuing an execution 
upon the jndgment of a justice, to ascertain whether an execution 
has previously been issued by the justice ; but it is rather surpris- 
ing, that such doubt should be expressed when so much import- 
ance is given to the fact, that the party had not produced the 
evidence that such execution had issued. If it be a fact affect- 
ing the legality of the execution from the circuit court, that 
one had not been previously issued and returned before the justice, 
and having such effect that property sold under the execution from 
the circuit court did not pass to the purchaser, then, surely, it is 
necessary that the court should be possessed of the document which 
is necessary to the validity of its own process. Again, the prin- 
cipal object in filing these transcripts is to reach the real estate of 
the defendant, and it is not to be tolerated that the evidence upon 
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which the validity of the execution and title to the property is 
made to depend, shall be hunted for through the loose, neglected 
and scattered papers of some justice in some remote township at a 
period when it would be difficult to trace either him or his papers. 
It may then be assumed to be the intention of the legislature, in 
this enactment, that the evidence that an execution had been 
issued and had been returned before the justice, is to be filed in 
the office of the clerk of the circuit court. 

The purchaser who takes title under the process of the court, if 
he looks to, or is bound to look to, the records of the court, for 
the foundation of the execution, finds a judgment which author- 
izes the execution, and he finds that an execution has been issued 
and returned’ before the justice, he takes the title by his purchase, 
subject only to such objections that show that the proceeding is a 
mere nullity. If in this case the execution of the circuit court was 
not a nullity, the title passed by the sale under it, and is not 
affected by facts which would have authorized the court to quash 
it. The transcript on file showed the judgment of the justice and 
an execution issued in due form of law, and the return of the con- 

stable in the form required by the statute, but made 
[* 626] *within the time allowed for the return of the execution. 

If this transcript was true in all its parts, the only 
objection that could be made to it was, that the execution was 
returned some few days before the return day. The case cited 
from 1 Coke 512, which is the same in 7 Comyn’s Digest, 285, 
E. 8, is a case of an action brought against bailiffs for a false 
return upon a fieri facias, made before the return day of the writ, 
and it was held that they were not liable to the action because the 
return was a void return. This, it will be observed, was a ques- 
tion between the plaintiff in the execution and the officers, and 
involved the question whether the officers had made themselves 
liable to the plaintiff by the act of returning the writ. It was 
directly between the parties interested in the return and seems to 
have but little application to a case in which a purchaser is intro- 
duced who does not even claim under the execution. 

It cannot be necessary to refer to the multitude of cases in which 
the law has been declared, that the purchaser has no concern in 
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any question affecting the validity of the proceedings under which 
he claims, unless the defect be such that the proceeding is a nul- 
lity. The Supreme Court of the United States held, in Blaine v. 
The Ship Charles Carter, 4 Cranch, 332, in relation to executions 
said to have been issued before the day when, by said law, they could 
regularly be issued, that ‘if irregular, the court from which they 
issued ought to have been moved to set them aside ; they were not 
void because the marshal could have justified under them, and if 
voidable, the proper means of destroying their efficacy have not 
been pursued.”” In the present case, the circuit court had full 
power to vacate its own process, if irregularly issued upon the 
judgment of the justice, and before that tribunal the objections 
now made might have been availing, if made in proper time. 

It is the opinion of the court, that the party seeking to avail 
himself of the powers of the circuit court to enforce the judgment 
of a justice of the peace, should file in the office of the clerk a 
transcript of the judgment, in order to have a lien on the real 
estate of the defendant, and a transcript of the execution and 
constable’s return when he wishes to take out execution from the 
circuit court. While this is understood to be the proper course, 
under the statute, it is not designed to assert that the process of 
the circuit court will be void, if the transcript of the justice’s exe- 
cution and constable’s return is not filed in the clerk’s office, but 
if it is so filed, then the validity of the circuit court execution 
cannot be impeached in any collateral proceeding, by showing that 
the transcript so filed varies from the original execution and return, 
or, that the original execution or return is void. It is 
also the opinion of the *court, that the objection now [* 627] 
taken to the process of the circuit court on account of 
the constable’s return to the execution before the justice, is not 
available in this action. The evidence, then, given by the defen- 
dant was improperly admitted, and when admitted did not 
authorize the instructions given by the court.(a) 

It will be seen, that it is here intended to modify the opinion 
given in the case of Coonce v. Munday, and to bring the proceed- 





(a) Huff o. Knapp, 17 Mo. 419. 
MO. R. VOL. XV. 26 
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ings under these judgments, into something like conformity to the 
general provisions of the laws by which the title to real estate is 
affected. 


The judgment is reversed and the cause remanded. 


SAPINGTON, respondent, v. JEFFRIES, appellant. 
15 Mo. 628. 


1. Pleading—Answer.—A general averment, by a defendant, that he does 
not owe the money sued for, or any part thereof, is not sufficient under 
the new code ; he must answer the plaintiff’s petition, by stating the 
facts upon which he relies. 


2. Surety—N otice.—A verbal notice by a security to the person having 
the right of action to sue the principal debtor is not sufficient ; it must 
be in writing.(a) 


8. Surety—Service of notice.—Nor is it sufficient to serve such notice on 
the agent or attorney of the person having the right of action. 


Appeal from Franklin Circuit Court. 


C. Jonzs, for appellant. 
[* 630] *KENNETT, conira. 


Ry.anD, J., delivered the opinion of the court. 


The question in this case involves the propriety of the ruling of 
the court below, in sustaining the motion of the plaintiff to strike 
out the defendant’s answer. 

The defendant’s counsel contends that the answer was good and 
sufficient, and that the court erred in sustaining the motion to 
strike it out. He contends that it is a good defense, for a secu- 
rity in a note to show that he gave verbal notice to the plaintiff’s 
agent or attorney to sue on the note, and that the agent neglected 
or failed to sue. 


The answer in this case sets forth no facts, amounting to a 





(a) The case of Bolton v. Lundy, 6 Mo. 46, was decided under the stat- 
ute of 1835. 
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defense in law, to the plaintiff's petition. The defendant’s facts 
might all have been admitted, and still they would not have enti- 
tled him to a judgment. 

The general averment that he did not owe the money sued for, 
or any part thereof, is not sufficient under the new code ; he must 
answer the plaintiff’s petition by stating facts. He will not be 
permitted to plead generally, nz/ debct, onassumpsit. His answer 
must state the facts which he relies on as a defense to the petition 
of the plaintiff.(c) 

The statute authorizing any person bound for another, in any 
bond, bill or note, for the payment of money, or property, as 
security, to give notice to the person having the right of action, 
forthwith to commence suit against the principal debtor, and other 
parties liable, requires the notice to be in writing ; and the service 
of the notice to be on the person having the right of action on the 
instrument, personally, or by leaving a copy at his usual place of 
residence, with some white person of the family over the age of 
fifteen years.(b) 

The notice spoken of in the answer, was a verbal notice; it was 
given to the attorney or agent of the plaintiff, and 
because he was *prudent or cunniug enough to makeno [* 631] 
objection to the notice, the defendant takes it for granted 
that he accepted it as sufficient. He was not the person upon 
whom notice to sue was to be served, in order that upon a failure 
to exonerate the security, under the terms of the statute. 

The security is held strictly to pursue the terms pointed out by 
the statute, before he can be discharged.(c) The answer of the 
respondent was, in the opinion of this court, properly stricken out. 
No better mode is perceived to get clear of an answer, failing 





(a) Barley v. Cannon, 17 Mo. 595; Engler v. Bates, 19 Mo. 548; North ». 
Nelson, 21 Mo. 360 ; Cashman ». Anderson, 26 Mo. 67; Dare». PacificR. R., 
31 Mo. 480; B’k of Mo. v. Smith, 33 Mo. 364; Mechanic’s B’k »v. Klein, id. 
559 ; Phillips. Evans, 38 Mo. 305 ; Leev. Casey, 39 Mo. 383. 

(b) Gen’l Stat. of 1865, chap. 92, §§ 1-3; Wagner’s Stat. pp. 1302-3. 
See, also, Freleigh v. Ames, 31 Mo. 253. 

(c) Lockridge v. Upton, 24 Mo. 184. But the notice need not pursue 
the very words of the statute ; Rowton v. Lacy, 17 Mo. 399; Christy ». 
Horne, 24 Mo. 242. 
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entirely to show a defense to the action. To strike it out is the | 
shortest and the quickest mode. 
The judgment below is affirmed, the other Judges concurring. 


WITHERS, to use of Maddox, appellant, v. SHRoPsHIRE, respondent. 
15 Mo. 631. 

Husband and Wife—Attachment—lInterplea.—In an action by attachment 

against the husband, the wife cannot appear by next friend and file 


her interplea. If she has any claim to the property attached, it must 
be asserted in a court of chancery. 


JoHN D. DryvEn, for appellant. 


[* 633] *G Lover & CAMPBELL, conéra. 


RYLAND, J., delivered the opinion of the court. 
From the foregoing statement, it will be seen that old Mrs. 


Withers, to whom, during her life, the negro boy attached in 

, this action, together with others, had been willed by her husband, 
with power to divide them among her five youngest children, lived 
with William Maddox, her son-in-law ; that the negroes were with 
her ; that a few days before the negro was attached as the pro- 
perty of John E. Shropshire, Mrs. Withers had allotted the 
boy to her daughter, Martha Shropshire, wife of John E. Shrop- 
shire; that at the time of the division of the negroes Martha Shrop- 
shire and her husband were living in Mississippi; that they knew 
nothing about this division. 

Wm. Maddox, for whose use this suit was brought, and who, it 
seems, made the affidavit in order to get the attachment, was, 
himself, summoned as garnishee. 

It also appears, that Shropshire never had possession of the 
negro. 

This whole proceeding stands before us in an unfavorable light. 

An old lady, the mother, living with her son-in-law, 
[* 634] under the will of her *husband divides the negroes in 
her possession, at the house of this son-in-law, without 
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notifying her absent daughter, Martha Shropshire, who, in all 
probability, greatly needed this small assistance, her husband at 
the time, being insolvent. In a day or two after this is done, 
this said son-in-law, Maddox, has the negro, allotted to his wife’s 
sister, seized by the sheriff without that sister’s knowing anything 
of such division, and he, himself, summoned as garnishee ! 

During the progress of this suit, the wife of John E. Shrop- 
shire, by her next friend, Staunton Buckner, claimed the negro 
boy thus attached as her property, and was permitted to file her 
interpleader, setting up said claim. Issue was taken on this 
interplea, and found for the claimant, and judgment was rendered 
in her favor. 

The plaintiff in the action moved in arrest of this judgment ; 
his motion was overruled and excepted to. The plaintiff also 
moved the court below to set aside the general judgment which 
was rendered for the plaintiff in the suit against John E. Shrop- 
shire, and to render a special judgment against the negro boy, 
the property attached. This motion was also overruled and 
excepted to. 

It appears from the record and proceedings below, that the 
defendant, Shropshire, appeared to the action, by attorney, and 
filed his plea. It was then proper to render a general judgment ; 
the court properly overruled this last motion. 

It is the opinion of this court, that the wife cannot appear and 
file her interplea in this action at law; that the court below had 
no authority to prevent such a proceeding; but the claimant 
should have asserted her right to the negro in the court of chan- 
cery. There was, at that time, such a court, and to that juris- 
diction she should have resorted. 

The court should have arrested the judgment on the interplea, 
and for failing to do so, its judgment, by - concurrence of the 
other Judges, is reversed. 
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Tue Crry or HANNiBAL, appellant, v. DRAPER, respondent. 


15 Mo. 684. 


1. Town plats— Lots for public uses.—Glascock filed in the office of the 
recorder of Marion county, a duly acknowledged plat of the town of 
Hannibal. Amongst other memoranda on the map was the following: 

“Jots numbered 2, 3,4 in block 26 is intended for church 

f* 635] grounds,” and across the lots *were written the words 

“church ground.” Held sufficient, under the act concern- 


ing plats of towns and villages, to vest the fee in the county for pub- 
lic use. 


2. Dedication— Evidence of.—When the proprietors of town property, lay 
it out into lots, with streets and avenues running through it, and sell 
their lots with reference to such plats, such conduct, on their part, 
will be a dedication of the streets and alleys to the public, and they 
cannot afterwards resume their control over them; and this principle 
is equally applicable toa dedication of ground for any other public use. 


Ricumonp & Las, for appellant. 
Repp & LaKENAN, contra. 


[* 637] *Scort, J., delivered the opinion of the court. 


This was an action in the nature of an ejectment, instituted by 
the appellant against the appellee, for the recovery of the posses- 
sion of lots three and four, in block twenty-six on the plat of 
the town of Hannibal. In consequence of adverse instructions, 
the plaintiff submitted to a non suit, and afterwards brought the 
cause to this court. 

It appears that in the year 1836, Stephen Glascock filed in the 
office of the Recorder of Marion county, a duly acknowledged plat 
ofthe town of Hannibal. The town is laid off fronting the Missis- 
sippi river, and its locality can be identified by Bear Creek, which 
runs through a part of the town, and mouths in the Mississippi 
river, very near its southern boundary. The plat is divided into 
blocks, streets and alleys, and the blocks, thirty-two in number, are 
subdivided into lots. The blocks are numbered, andso also are the 
lots of each block. On the margin of the plat, the length of the 
front and the depth of each lot are stated, and also the width of 
the alleys. The width of the streets, respectively, is marked on 
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each street. Amongst other memoranda on the map, is the fol- 

lowing : ‘‘lots numbered 2, 3, 4 in block 26, is‘intended for 
church grounds.” The reservation of the public square and land- 

ing, is made by the declaration in writing, that particular lots are 
intended for that purpose. The lots intended for church grounds, 

and the public square, were crossed entirely with red lines very 

near each other. Across the public square, the words 

‘public square” are written, *and across the church [* 638] 

grounds are written the words ‘‘church ground.” Since 

the year 1840, the lots in controversy have not been assessed to 
Glascock. The town did not improve very rapidly at first, but 
since 1840 it has increased considerably in population. No use, 
as yet, has been made of the lots by the inhabitants of the city. 
Glascock, by a quit claim deed, aliened the lots in dispute to the 
defendant, who had previously enclosed them. The act for the 
incorporation of the city of Hannibal prescribes, that all the real 
property heretofore vested in the county of Marion, for the use of 
the inhabitants of said town, shall be vested in the corporation 
hereby created ; Private Acts, 1845, p. 126. The answer to the 
petition denies that the plat conveyed to the county of Marion 
the lots in controversy, and also denies that the act of incopora- 
tion of 1845 transferred the title to the lots from Marion county 
to Hannibal city. It is not easy to determine the precise points 
on which the cause turned below, as, although many instructions 
were refused, none were given indicative of the views of the court. 
As, however, the parties went to trial on the answer, we will 
assume that it embodied the matters relied on as a defense. 

The act of 1835, concerning plats of towns and villages, pro- 
vides, sec. 1, that the proprietors of every town shall make an 
accurate map thereof particularly setting forth and describing all 
the parcels of ground reserved for public purposes, by their bound- 
aries, course and extent ; whether they be intended for avenues, 
streets, alleys or other public uses, and all lots intended for sale, 
by numbers, and their precise length and width. The 4th section 
enacts, that such plat shall be a sufficient conveyance to vest the 
fee of such parcels of land, as are therein expressed, named or 

intended for public uses within the county in which the town is 
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situated, for the use of the inhabitants thereof. The 5th sec- 
tion of the act imposes on any proprietor who shall cause to be 
deposited with the Recorder, any map or plat which does not set 
forth and describe all parcels of ground which have been or shall 
be promised, or set apart for public uses, a penalty double the 
value of the ground promised, or pretended to have been set apart 
for public uses, and not set forth on the map or plat.(a) 


Verily we live in a brazen age. Draper claims the lots in con- 
troversy, under a quit-claim deed. He of course is affected with 
notice, as he bought only such title as Glascock pretended to 
have. If he succeed, he will gain property by aiding in a viola- 
tion of law committed by Glascock, which subjected him to a 
penalty equal to double its worth. It will not be contended but 

that the map is evidence of some pretence to set apart 
|* 639] these lots for church purposes, and if it fails to *accom- 

plish that end, then Glascock has been guilty of a vio- 
lation of law, and out of that violation grows the right which 
Draper holds. And thus a law which was intended to secure 
reservations for public purposes, made in laying off towns, and to 
prevent litigation respecting them, is made an engine for wresting 
them from those for whose benefit they were designed ; and that, 
too, through the instrumentality of him, whose purpose can only 


be accomplished by declaring that he has trampled the law under 
his feet. 


But, in charity to Glascock, we will not impute to him a vio- 
lation of the law. We are of opinion that the plat, whatever may 
be thought of it by the defendant, is strictly within the act, and 
that it conveys to Marion county the lots, for the use of the inhab- 
itants of the town of Hannibal. It is obvious, from an inspection 
of the plat, that the boundaries, course and extent of the lots 
intended for church purposes, are described. When any lot of the 
town is located, others may be. Jd certum est, quod certum 
reddi potest. The length and width of all the lots of the town 
are written on the margin of the map. Their boundaries and 
course can be identified by the boundary and course of others. 





(a) Gen’l Stat. of 1865, chap. 44 §§ 1,8, 9; Wagner’s Stat, pp. 1327-8. 
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The most usual mode of identifying any vacant lot in a town, is a 
reference to lots whose location is known. The lots reserved are 
of the same size as of all others. In addition to this, the lots 
reserved are cancelled with red lines, and have written across them 
the words ‘‘church purposes.”” As to the words of reservation, it 
will be observed that the proprietor employs one of the words, 
which the act contemplates as sufficient. The 4th section of the act 
shows that the reservation may be made by the word ‘‘intended.”’ 
On the margin of the map is stated that the lots in controversy 
are intended for church purposes. The same word is employed by 
the proprietor, in making the reservations of the public square 
and landing. 

It is presumed that in the nineteenth century, in a christian 
land, no argument is necessary to show that church purposes are 
public purposes, and that the inhabitants of a town have an inter- 
est in ground reserved for such a use. We all know what is meant 
by the phrase, nor will we indulge the thought, that the trust will 
not be carried out in the spirit in which it was originally created. . 
To deny that church purposes are public purpdses, is to argue that 
the maintenance, support and propagation of the christian reli- 
gion is not a matter of public concern. Our laws, although they 
recognize no particular religious establishment, are not insensible 
to the advantages of christianity, and extend their protection 
to all in that faith and mode of worship, they may choose to 
adopt. 

*The act for the incorporation of the city of Hanni- [640 *] 
bal, passed February 21st, 1845, sec. 10, vested in that 
city all the title to the lots in controversy, which was transferred 
by the act of reservation to Marion county, for the use of the 
inhabitants of the town of Hannibal. 

If the statute concerning the plats of towns were out of the way, 
and this question arose upon the fact of dedication alone, it is not 
perceived how the defendant could maintain his defense to this 
action. It seems now to be settled that when the proprietors of 
town property lay it out into lots, with streets and avenues running 
through it, and sell their lots with reference to such plat, such 
conduct on their part will be a dedication of the streets and alleys 


> 
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to the public, and they cannot afterwards resume their control 
over them. And this principle is equally applicable to the case 
of a similar dedication of ground, to be used as an open square 
or public walk, or a landing or commons: Trustees of Watertown 
v. Cowen, 4 [Paige], 513; City of Cincinnati v. White, 6 Pet. 
431 ; City of New Orleans v. United States, 10 Pet. 662 ; 3 Kent, 
432,51. The case in 6 Pet. shows that the deed of the proprietor 
of a town, after making a dedication of a lot of ground to the 
public, would be inoperative to pass a title by which the inhabit- 
ants of the town could be disturbed in the enjoyment of the right 
conferred by the act of dedication.(a) 

The other Judges concurring, the judgment will be reversed, 
and the cause remanded.(b) 


KENNERLY ef al., plaintiffs in error, v. SHEPLEY, defendant in . 
error. 


15 Mo. 640. 


1. Administrator—Actigns.—The executor or administrator is a full repre- 
sentative of the creditors of an estate, for the purpose of prosecuting 
and defending actions. 

2. Administration—Allowance.—The allowance of a claim against an estate 
has the force of a judgment. 

3. Execution—U. 8. Marshals sale.—It is no objection to a sale of land 
made by a United States Marshal prior to the act of Congress of May 
19th, 1828, that it was not made in conformity to the laws of this State 
regulating sales under execution. 


Error to St. Louis Circuit Court—in Chancery. 


Bates, for plaintiffs in error. 


Spatpine & SHEPLEY, conira. 


[* 648]  *Scorr, J., delivered the opinion of the court. 


The objection, that the creditors were not made parties to the 
suit, cannot be maintained. In the prosecution and defense of 





(a) McKee ». City of St. Louis, 17 Mo. 184; Inst. for the Blind ». How, 
27 Mo. 211; Ragan v. McCoy, 29 Mo. 356 ; Becker v. City of St. Charles, 
37 Mo. 13; Rutherford v. Taylor, 38 Mo. 315. 

(0) See same case, 36 Mo. 332. 
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claims, the executor or administrator is deemed a full representa- 
tive of the creditors of the estates respectively committed to their 
care. The object of the suit being to restrain the administrator 
from selling property to pay debts of a deceased person, and to 
set up a lost deed, it was sufficient to bring before the court the 
administratrix and the heirs, who fully represented the property, 
and are liable for all demands upon it: Story’s Equity Pleadings, 
sec. 150 ; Mitford, 166.(a) 


The allowance of a claim against a deceased person’s estate, is 
a judgment and will be respected as such. But there is some diffi- 
culty in maintaining that those allowances are liens upon the estate. 
Formerly, when an execution could issue on a judgment in the 
circuit court against an administrator, it was held that such judg- 
ment was no lien upon the estate of the decedent inhis hands. If 
there was no lien, when the lands could be sold under execution, 
it would be hard to maintain that a lien is created by the allow- 
ance of a demand in the county court. Noargument will be made 
here on the subject, but a reference to the case of Prewitt 
v. Jewell, 9 Mo. Rep. 732, will show what has been said 
on that subject. The administrator has no interest 
*in the real estate to which a lien could attdch itself by rea- [* 649] 
son of a judgment against him. In the theory of ourlaw, 
lands, upon the death of the ancestor; descended to his heirs, and 
there is a contingent power in the administrator to sell the lands 
to pay the debts, with a right to lease and preserve them until 
distribution is made. The administrator and heirs succeed only 
to the interest of the deceased. They can obtain no greater right 
than he had. The administrator and heirs, coming in as volun- 
teers, the unrecorded deed was binding on them. ‘The land was 
gone at the death of Kennerly. The power of affecting it in any 
way to the prejudice of the unrecorded deed, was extinguished. 
It should not have been inventoried, or regarded as a part of the 
estate of the deceased. The creditors having no interest in the 
lot at the death of the intestate, and on his death the unrecorded 
deed being binding on the representatives, it was impossible that 





(a) Miles 7. Davis, 19 Mo. 414. 
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any right to the lot could accrue to them, which would subject it 
to the claim of creditors. If the lands should be sold by the ad- 
ministrator, he could only convey the right Kennerly had at the 
time of his death, and as to Kennerly there was no right. 


Considering the length of time from the execution and delivery 
of the marshal’s deed, the evidence of its contents is sufficient. 
The formal parts of the deed were printed, and we are informed 
by the testimony that the marshal’s deed was used in drawing a 
subsequent deed for the same lot, and, moreover, that the court 
took the acknowledgment of the same. 


It is objected that the sale of the lot, made by the marshal, 
was not in pursuance to the laws of Missouri, in force at that 
time. The act of Congress, of the 16th of March, 1822, estab- 
lished a District Court for the District of Missouri. That act 
conferred on said court the jurisdiction and powers which by law 
were given to the judge of the Kentucky District, under the act 
of September 24th, 1789, and the act of 2d March, 1793, and 
the acts supplementary thereto. The seventh section of the 
act of 2d March, 1793, gives power to the courts of 
the United States to make rules and orders for their 
respective courts, directing the returns of writs of process, 

‘and to regulate the practice of the courts respectively. It is 
conceded that neither the act regulating process in the courts of the 
United States, of the 29th of September, 1789, nor the act of 
8th May, 1792, empowering the courts to make such alterations 
and additions to the forms of writs, executions and other pro- 
cesses [as] they deem expedient, were [not] in force in this 
State ; those acts being confined in their operation to the States 

of the Union in existence at the time of their passage. 
[* 650] The sale in this case *having been made prior to the 

act of Congress of the 19th May, 1828, adopting the 
practice of the State courts for those States admitted into the 
Union subsequently to the 29th September, 1789, we must look 
to the act of 1793 for the powers to be exercised by the District 
Court of Missouri, in relation to the execution of process ema- 
nating from that court. 

It is no objection to the sale that it was not made in conformity 
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to the law of this State regulating sales under process of execu- 
tion. The State laws, as such, are not binding on the officers of 
the federal government. They can only become so by being 
adopted by the laws of the United States, or by the rules of their 
courts. When the sale was made there was no written rule of the 
court. It had not exercised the power conferred by the 7th sec- 
tion of the act of 1793, of making rules regulating its practice 
and the returns of process. Under these circumstances the mar- 
shal made his sale, conforming, as nearly as practicable, to the 
laws of this State. In the case of Wayman v. Southard, 10 
Wheat. 22, it was held that the 14th section of the judiciary act 
of 1789 authorizes courts to issue writs of execution. In the 
same volume, in the case of United States v. Holsted, 51, it was 
maintained that the courts can so alter their process as to sell lands 
on execution when not subject to sale by the State laws. These 
cases arose in Kentucky, not one of the States in existence in 
September, 1789. The case of Fullerton ». Bank of the United 
States, 1 Peters, 604, originated in the State of Ohio, at a time 
when the powers of the federal courts in that State were similar 
to those entrusted to the District Court of Missouri at the time of 
this sale. This case maintains that a practice or mode of proce- 
dure could be adopted by usage, without written rules. The 
taking the acknowledgment of the deed was evidence of the sanc- 
tion of the usage by the court. Such a circumstance must have 
brought the matter to the attention of the court, and had the 
manner of conducting the sale been disapproved the acknowledg- 

ment would not have been taken, and a written rule would have 

been made for the conduct of future sales.- We do not see the 

force of the objection that the usage had not been long practiced. 

It was conformed to in many cases, sufficient to make it known, 

and when the usage was established its effect must be to sustain 
and support instances under it, occurring as well before as after 
it had been much practiced. It would sustain the very first in- 

stance under it.(@) 

The deed executed by O’Fallon and wife to Mrs. Kennerly 





(a) Keene v. Barnes, 29 Mo. 377. 
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having never been delivered, and being cancelled in the 
[* 651] presence of her *husband, with his assent and that of 
the grantor, could convey no title to her. 
Judge Ryland concurring, the decree below will be affirmed. 
Judge Gamble did not sit in this cause. 


HoFFMANN, appellant, v. Crry or St. Louis, respondent. 
15 Mo. 651. 


Municipal corporation—Powers.—The power conferred on the City of St. 
Louis, in regard to the grading of streets, lanes and avenues, is a con- 
tinuing power, and is not exhausted upon the first use. When, there- 
fore, the grade of a street has been fixed, and improvements made in 
conformity to it, it may be altered by the corporation, and no action 
lies for the injury the alteration may occasion : (Gurno v. The City of 
St. Louis, 12 Mo. 414; Taylor v. The City of St. Louis, 14 Mo. 20.) 


Appeal from St. Louis Circuit Court. 


R. M. Frevp & Jas. McMartiy, for appellant. 


J. C. Ricwarpson, City Counselor, contra. 


[* 653] -*Ryuanp, J., delivered the opinion of the court. 


The city of St. Louis passed an ordinance on the 14th Septem- 
ber, 1843, by which. it fixed the grade of Clark avenue, a public 
street of said city. ' 

The appellant became the proprietor of a lot on Clark avenue, 
120 feet in front, and erected two dwelling houses along the front 
of his lot, conforming to the grade as established by the foremen- 
tioned ordinance, and having their lower stories level with the 
ground. 

On the 10th of August, 1851, the city passed an ordinance 
changing the grade of Clark avenue, and agreeably to its provi- 
sions, proceeded to fill up the street in front of appellant’s dwel- 
ling houses, so as to render them of materially less value. The 
last mentioned ordinance was passed on petition of many of the 
lot owners on the avenue, and without any actual intention to 
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injure the appellant. An agreed case, containing the foremen- 
tioned facts, was submitted by the parties to the St. Louis court 
of common pleas. That court gave judgment for the city, and 
Hoffman brings the case to this court by appeal. 

The principles involved in this case have heretofore, for the 
most part, been settled by this court, in the case of Gurno v. the 
City of St. Louis, 12 Mo. Rep. 414, and Taylor, et a/. v. the 
City of St. Louis, 14 Mo. Rep. 20. So far, therefore, as these 
cases are applicable to the present case, they will control it. 

The appellant, however, contends that there is a manifest distinc- 
tion between these cases and the one now before the court. In the 
present the injury arises not from the exercise by the city of the 
power to grade the streets, &c., but from the exercise of a power 
to change and alter the grade of a street, after having once 
fixed it. It is the alteration of this grade that now causes the 
injury, not the mode and manner of making it originally. This 
alteration materially lessens the value of the dwelling houses 
first erected in conformity with the then established grade of the 
avenue. 

The question resolves itself into this. Does the power to grade 
streets, &c., become exhausted when once exercised, or is it a 
continuing power, in the hands of the corporation, to be exercised 
as the judgment of that body may determine, for the good of the 
whole? 

The charter of the city contains the following clause: (Art. 3, 
sec. 2, eighth clause of the section). ‘To open, alter abolish, 
widen, extend, establish, grade, pave or otherwise improve, clean 
and keep in repair, streets, avenues, lanes and alleys; but the 
Mayor and city council shall not establish nor open a 
street, lane, avenue or alley, through the ground *lying [* 654] 
and being situate between Ninth street and Eleventh 
street, and Washington avenue and Green street, without the 
written assent of the proprietors of the St. Louis University, so 
long as the building now used as a University remains erected 
thereon.” 

It is the opinion of the court, that the power hereby conferred 
upon the city, in regard to the grading of streets, lanes and 
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avenues, is a continuing power, and is not exhausted upon the 
first use, but must remain to be exercised not with wanton caprice, 
but as the judgment of the corporate powers may deem most con- 
ducive to the welfare and prosperty of the city. 

It is lawful for the city, by its Mayor and council, ‘‘by ordin- 
ance, to alter, abolish, widen, extend, establish, grade, pave or 
otherwise improve, clean and keep in repair streets, avenues, 
lanes and alleys.”? This is not only a general and ample power, 
but from its nature, must be a continuing power. They may 
‘‘alter a street ;? how? By raising up or by cutting down or 
by lateral variation. What is to hinder the alteration of the 
grade ? 

In the matter of opening Furman street, in the City of Brook- 
lyn, 17 Wend. 649, it was decided, that the power of a corpora- 
tion, of a village or city ‘‘to regulate, level and pave streets,”’ is 
a continuing power, and the level of a street, although once 
adopted, may be changed, even after it has been paved, or other- 
wise prepared for public use. 

The language of the court in this last case is, ‘“That the author- 
ity to regulate, level and pave streets is, in its nature a continu- 
ing power, or one that does not cease the moment it is once exe- 
cuted. It was given for the purpose of promoting the public 

safety and convenience, and although the power should never be 
exercised capriciously, or upon light considerations, yet there is 
no doubt that the corporation may change the level of any street, 
even after it has been paved or otherwise prepared for public use. 

In the case of Callender v. Marsh, 1 Pick. 431, Chief Justice 
Parker said, that ‘‘those who purchase house lots bordering on 
streets, are supposed to calculate the chance of such elevations, 
as the increasing population of a city may require, in order 
to render the passage to and from the several parts of it 
safe and convenient; and as their purchase is always voluntary, 
they may indemnify themselves in the price of the lot which they 

buy, or take the chance of future improvements, as they may 
see fit.” 

In the case of Goszler v. the Corporation of Georgetown, 6 
Wheat. 593, the supreme court of the United States held th at the 













—_— -- =e 2 ee 


MARCH TERM, 1852. 
Hoffman 0. City of St. Louis. 15 Mo. 








power given to the corporation of Georgetown, by the 

act of Maryland Legislature *of November, 1797, to [* 655] 
graduate the streets of that city, is a continuing power, 

and the corporation may, from time to time, alter the gradation 
so made. 

In the year 1797, the legislature of Maryland, among certain 
additional powers given to the corporation of Georgetown, enac- 
ted, that they shall have full power and authority to make such 
by-laws and ordinances for the graduation and leveling the streets, 
lanes and alleys, within the jurisdiction of the same town, as they 
may judge necessary for the benefit thereof. In pursuance of 
this authority, the corporation passed an ordinance in May, 1799, 
for the graduation of certain streets ; the first section of which 
appoints commissioners, and authorizes them to make the level 
and graduation of the streets. The second is in these words: 
“And be it ordained, that the said level and graduation, when 
made by the commissioners, or a majority of them, and returned 
to the clerk of this corporation, shall be forever thereafter con- 
sidered as the true graduation of the streets so graduated, and be 
binding upon this corporation and all other persons whatever, and 
be forever thereafter regarded in making improvements on said 
streets.” 

The plaintiff owned lots upon one of these streets, and made 
improvements thereon, according to the graduation made and 
returned to the clerk of the corporation under directions of this 
ordinance. In September, 1816, the corporation passed another 
ordinance, directing the level and graduation of this street to be 
altered; and the commissioners appointed, being about to cut 
down the street by the plaintiff’s house, were enjoined from pro- 
ceeding by a bill filed against them and the corporation by the 
complainant. Upon the final hearing, the circuit court dismissed 
the bill, being of the opinion that the corporation had the power, 
asserted by them in their answer, of altering the level and gradu- 
ation of a street graduated under the former ordinance of May, 
1799. The supreme court decided that this power was a continu- 
ing one in the corporation; that the original power continues 
after its first exercise. Chief Justice Marshall did give some 

MO. R. VOL. XV. 27 
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weight to the phraseology of the act. He said, that the power 
was not to graduate and level the streets, or to make a by-law for 
the graduation and leveling of the streets, but to make such by-laws, 
and ordinances for the graduation and leveling of the streets, &c., 
as they may judge necessary for the benefit of the town. ‘The 
act’? says the Judge, ‘‘contemplates a continuance of the power, 
[and] a repetition of the by-laws and ordinances as the corpora- 
.tion may judge necessary for the benefit of the town. It gives a 
power to legislate on the subject, and to pass more than one 

by-law, and ordinance respecting it.” This, like 
[* 656] all power, is *susceptible of abuse, but is trusted to the 

inhabitants themselves who elect the corporate body, and 
who may, therefore be expected to consult the interests of the 
town.” ‘The graduation and leveling of the streets is not 
necessarily a single operation.” 

The power given to the corporation of St. Louis, by its charter, 
is equally as ample as that given toGeorgetown. The 3rd section 
of the 3rd article of the charter declares: ‘“That the city council 
shall have power, subject to the restriction of the last clause of 
the second section (which restriction consists of the words ‘not 
repugnant to the constitution and laws of this State”), to make 
all ordinances, which shall be necessary and proper for carrying 
into effect the powers specified in the preceding section, and all 
other powers vested by this act in the corporation, the city govern- 
ment, or any department or officer thereof.”” The city authorities, 
in our opinion, having the power to alter the grade of the streets 
and avenues, this case must then fall within the class of cases like 
those of Gurno v. the City of St. Louis, and Taylor and others 
v. The city of St. Louis, heretofore decided by this court. 

In the case of Hay v. Cohoe’s Company, 2 Comstock, 159, the 
court observed, that ‘‘no one questions that the improvements 
contemplated by the defendants, upon their own premises, was 
one proper and lawful. The means by which it was prosecuted 
were illegal, notwithstanding ; they disturbed the rightful pos- 
session of the plaintiff, and caused a direct and immediate injury 
to his possession.” Let the city authorities go beyond the cor- 
porate limits of the citys purchase a tract of land (if it had the 
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power), and commence blasting rock thereon, so near to the 
dwelling house of a proprietor of an adjoining tract of land, as to 
break his windows or roof, and the cases will be more parallel. 

The liability of the corporations .to actions for consequential 
damages, has engrossed the attention of the Courts of most of the 
States of the Union, and the decisions are not uniform, but are 
more or less contradictory and conflicting: We acquiesce in the 
decisions of this Court in the cases of Gurno wv. The City of St. 
Louis, and Taylor et al. v. The City of St. Louis, heretofore 
made; and being satisfied of the power of the corporation to 
grade anew the avenue in question, this case must be determined 
according to the ruling in those cases.(a) 

The other Judges concurring, the judgment below is affirmed. 





Kinestanp & Kine@sLanD, respondents, v. WorsHAM & RoBINsoN, 
appellants. 


15 Mo. 657. 


Attachment— Absent or absconding debtor.—It is not every casual and tem- 
porary absence of a debtor from his usual place of abode, that furnishes 
a legal ground for issuing an attachment against his property ; it must 
be such, as to prevent the ordinary service of process upon him. 


Appeal from St. Louis Court of Common Pleas. 
T. Pouk, for appellants. 
*R. M. FIELD, conira. [* 659] 


GAMBLE, J., delivered the opinion of the court. 


The act providing for the recovery of debts by attachment 
allows such writ to issue ‘“‘where the debtor has absconded or 
absented himself from his usual place of abode in this State, so 
that the ordinary process of law cannot be served upon him.”(d) 
The attachment in the present case, was issued upon an affidavit 





(a) Soulard o. City of St. Louis, 36 Mo. 546. 
(0) Gen’l Stat. of 1865, chap. 141, § 1; Wagner’s Stat. p. 180. 
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alleging, in the words of the law, that the defendants had absent- 
ed themselves from their usual place of abode, &. The truth of 
the affidavit was denied by plea, and upon the trial of the issue, 
several instructions asked by the defendants were refused, and one 
was given by the court on its own motion. Our attention will be 
given to this last instruction, as the views entertained by the court 
in relation to the clause of the act under which this attachment 
issued, can be fully expressed in onaining the correctness of 
this instruction. 

The instruction asserts, as a matter of law, that the attachment 
under this clause of the statute may be rightfully sued out in any 
case in which a defendant has absented himself from his usual 
place of abode in the State, and was absent at the time of the 
issuing of the attachment, if he had no family residing here, and 
left no white person of his family above the age of fifteen years 
at his usual place of abode, and no agent authorized to receive 
service of a summons. 

This is stated to the jury as the law in a case in which the 
attachment was issued on the 23rd day of July, and the property 
of the defendant seized upon that day, and the defendants person- 

ally summoned on the writ on the first day of August, 
[* 660] to appear at the third Monday of *September to answer 

the action. It is obvious that if the meaning of the 
statute is properly expressed in this instruction, then every man 
in this State, whose domestic servants are negroes, and who goes 
with his family upon a visit for a few weeks or even days to his 
friends in another State, or to another county in this State, is 
" subject to have his property seized by any creditor upon an attach- 
ment, although it may be certain that he will return to his home in 
time to admit of the regular service of a summons upon him, return- 
able to the next term of the court in his county. Ora person engaged 
in business, who is a boarder at a hotel, and is absent for a few days 
upon business or recreation, may, on his return, find all his effects 
in the hands of the sheriff by a regular legal attachment, Such 
a construction of the statute is not to be sdmitiod, unless there is 
something in its language that absolutely requires us to give it 
this meaning. 
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There are two general objects proposed in the act ; the first is, 
to subject the property of non-resident debtors to the demands of 
our own citizens; the second, to enable a creditor to seize the 
pfoperty of a debtor who has acted or is about to act fraudulently. 
There are some cases specified in the act in which attachments 
may issue. ‘The first is, ‘‘where the defendant is not a resident 
of nor residing within the State.” All others are designed to 
reach the property of resident debtors. The second allows an 
attachment ‘‘where the debtor conceals himself so that the ordi- 
nary process of law cannot be served upon him.” This applies to 
the case of present misconduct of the debtor, by which the credi- 
tor is prevented from having his action against him in the ordinary 
mode. The third allows an attachment ‘‘where the debtor has 
absconded or absented himself from his usual place of abode in 
this State, so that the ordinary process of law cannot be served 
upon him.” If this clause includes two cases in which an attach- 
ment may issue, one because the debtor has absconded, and the 
other because he has absented himself from his usual place of 
abode, the first places the right to the attachment upon the mis- 
conduct of the debtor, in ‘‘withdrawing or absenting himself 
privately,”’ which is the definition of absconding ; and thesecond, 
upon his absenting himself from his usual place of abode, so as 
to produce the hindrance to the creditor in bringing his action in 
the ordinary mode. If the clause embraces two distinct grounds 
of attachment, then the language must not be so construed as to 
make one of them include the other. If the case of the defend- 
ant’s absenting himself from his usual place of abode is 
made to include all cases of such absence, then it is difficult to 
imagine a case in which the plaintiff would be required to 
swear that the debtor had absconded. The last 
*words of the sentence, ‘‘so that the ordinary process of [* 661] 
law cannot be served upon him,”’ seem to be applicable to 
both cases, and, upon the supposed instruction, any absence would 
be just as good a ground for attachment as the secret withdrawing 
which constitutes the absconding mentioned in the statutes. Re- 
garding the clause as containing two distinct grounds of attach- 
ment, the first, or absconding, must subject the debtor to the pro- 
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cess because of the character of his act, in secretly withdrawing 
himself from his residence ; and the second, or absenting himself, 
must have the same effect, because of its continuance. The facts 
of the case, cited from 1 Wendell, 43, furnish an illustration of 
the interpretation here given to the act. There the defendant, 
a resident of New York, went to Scotland in 1824, partly on 
business and partly for pleasure. He continued absent although 
declaring his intention to return, and in 1826 the attachment was 
issued. Such absence, as he left no family, completely prevented 
the institution of a suit against him by ordinary process, and was 
held, under all the circumstances of the case detailed in the report, 
a good ground for an attachment under a statute that required a 
residence abroad to authorize such process to be issued. In men- 
tioning this case, it is not intended to limit the operation of this 
clause of the statute to cases of like circumstances. It is merely 
alluded to as a case in which the absence of the debtor from his 
place of abode had the effect of preventing the service of ordinary 
process. 

While it is not admitted that every casual and temporary absence 
of the debtor from his place of abode, which, from the brief period 
of his absence, may prevent the service of a summons, is a legal 
ground for issuing an attachment against his property, it is diffi- 
cult to define the character and prescribe the duration of the 
absence which shall justify the use of this process. It may be 

asserted, however, that where the absence is such that if a 
summons issued upon the day the attachment is sued out, will 
be served upon the defendant in sufficient time before the 
return day to give the plaintiff all the rights which he can 
have at the return term, the defendant has not so absented 
himself as that the ordinary process of law cannot be served 
upon him. This is probably sufficient for the present case. It 
shows the point in which, in our judgment, the court erred in 
the instruction given to the jury. 

It is proper here to remark, that in construing this statute, it 
is not allowable to extend its operation to cases which are not 
within the evil it was designed to remedy. It is a statute under 
which much oppression may be practiced, and tlie legislature have 
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felt the necessity of throwing guards around those against 
whom it may be employed. If *this court should sanc- [* 662] 
tion its use in a case not within the true scope and 
spirit of the act, upon the supposition that it may be brought 
within its letter, to that extent the precautions taken by the legis- 
lature, to prevent the abuse of the process, would be useless to the 
injured party. . 

With the concurrence of the other Judges, the judgment is 
reversed, and the cause remanded.(a) 


Dosyns, defendant in error, v. McGovern ef al., plaintiff in error. 
15 Mo. 662. 


1. Administration—Bond.—Executors who have given bond for the faith- 
ful performance of their trust, are jointly liable, as principals, to indem- 
nify the surety, who has been subjected for the default of one of them, 
and that too, though the default occurred after the death of one of the 
executors and while the estate was under the sole management of the 
surviving executor. 

2. Equity— Chose in action.—A chose in action is assignable in equity, and 
the assignee may sue in his own name. 


3. Hquity— Court of—Jurisdiction—When a court of equity has cognizance 
of a subject, its authority over it is not lost by reason of a concurrent 
jurisdiction being conferred upon another tribunal. 


Error to St. Louis Court of Common Pleas. 


Geyer & Dayton, for plaintiff in error. 


FIELD, contra. 


*Scort, J., delivered the opinion of the court. [* 666] 


The case of Owen’s Executor v. Aaron Overton, Executor, &c., 
(6) decided at the January term of this court for the present. 





(a) Ellington v. Moore, 17 Mo. 424; Ross v. Clark, 32 Mo. 296; Adams 
v. Abernathy, 37 Mo. 196. 
(6) The case referred to is that of Overton v. Woodson, 17 Mo. 453. 
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year, recognized the principle of Babcock v. Hubbard, 2 Conn. 
536, that executors who have given bond with surety for the 
faithful performance of their trust, are jointly liable, as principals, 
to indemnify the surety who has been subjected for the default of 
one of them. Though the liability of each of the executors, as 
parties to the bond, may, as between themselves, resemble that of a 
surety for his principals, yet, as regards the surety, who to every 
intent is merely such, they must clearly be considered as joint 
principals, and bound to indemnify him for money that he has 
paid for any of them. This doctrine is not denied by the plaintiffs 
in error, but it is contended that our statutes on the subject of 
administrators and executors- has altered this principle, or at least 
rendered it inapplicable to the present case. The bonds in which 
the defendant in error was bound as surety for Hugh O’Neil and 
Philip McGovern, were dated on the 2d day of June, 1836. The 
liabilities of the surety and his right to indemnity must be deter- 
mined by the law in force at the date of his undertaking. By 
the 32d section of the 1st article of the administration law of 
1835 it is provided, that if there be more than one 
[* 667] executor *or administrator and a part die, those who 
remain shall discharge all the duties required by law 
respecting the estate. By the 34th section of the same article it 
is enacted, that if any administrator die, his legal representatives 
shall account for, pay and deliver to the remaining adminis- 
trator all money, property, &c., belonging to the estate. The 
35th section of the same article makes it the duty of the remaining 
executor to proceed against the delinquent and his sureties.(a) 

It is contended, for the plaintiff in error,that no devastavit having 
been committed by McGovern before his death, and his representa- 
tives being compelled to deliver up the estate to the sole management 
of O’Neil, it is unjust to make McGovern’s heirs responsible for the 
acts of O’Neil after McGovern had ceased to have anything to do 
with the estate of the Reillys. Ifthis were a controversy between 
O’Neil and McGovern, this argument would certainly have great 
force. But the contest is between McGovern and his surety. 





(a) Gen’l Stat. of 1865, chap. 120, §§ 45, 47, 48 ; Wagner's Stat. p. 77. 
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McGovern is presumed to have known the nature of the obliga- 
tion he incurred by joining as principal in the bond with O’Neil. 
He knew that the state of things that now exists might have oc- 


curred, and that on the event of his death the sole administration 


would devolve on O’Neil. It is no argument that the law did not 
allow administrators to give separate bonds; McGovern was not 
compelled to become joint administrator. Because he could not 
enter into a separate bond, that cannot change the nature of the 
joint obligation to which he voluntarily became a party. The fact 
that McGovern was a joint administrator may have induced 
Dobyns to become surety. We all know that a man would signa 
a joint administration bond as surety, when there is a particular 
name to it, which he never would have signed had that name been 
omitted. He might have relied on the integrity of a name and the 
ability of its bearer to indemnify him, while he had no confidence 
whatever in the joint administrator. On the death of one of two 
administrators the sole administration devolves on the surviving 
administrator, and, of course, the law contemplated that the obli- 


gation of the bond covered that state of things. 


It does not appear that under the 26th section of the first arti- 
cle of the administration law,(a) the surety could have released 
himself, as a knowledge of none of the facts set forth in the 
section is traced to him, nor are they shown to have existed prior 
to the devastavit. Nor is it shown that the defalcation of O’Neil 
occurred subsequently to the passage of the act of 11th of Jan- 
uary, 1841, which took effect only a short time prior to his death. 
We will not determine whether the mere omission of the 
surety to apply for a discharge, not being requiredto *do [* 668] 


‘so, and no knowledge of any fact which should prompt 


him to such a step appearing, would bar his recourse for indemnity 
against his principal. 

We see no objection to the recovery of the money paid on 
account of Shade. He was liable for one-third of the judgment 
against McGovern’s sureties, and paid a thousand dollars to his 
co-sureties, who, in consideration thereof, released him from his 





(a) Gen’l Stat. of 1865, chap. 120 § 37 ; Wagner’s Stat. p. 76. 
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liability and took an assignment of his claim for indemnity 
against McGovern’s estate. A chose in action is assignable in 
equity, and the assignee may sue in his own name: 2 Story’s 
Equity, sec. 1047, 1057. It is a principle of chancery juris- 
prudence, that when a court of equity has cognizance of a sub- 
ject, its authority over it is not lost by reason of a concur- 
rent jurisdiction being assumed by or conferred upon another 
tribunal. So the ancient jurisdiction of the courts of chan- 
cery in relation to this matter is not taken away, because 
courts of law now permit an assignee to use the name of the 
assignor to recover a debt which may be assigned.(a) 

Judge Ryland concurring, the fjudgment will be affirmed. 
Judge Gamble not sitting. 


BenoisT e¢ al., respondents, v. THE Crry oF St. Louis, appellant. 
15 Mo. 668. 


Revenwe—St. Louis— Lands not laid off—Under the act of February 8th, 
1843, reducing into one, the several acts relative to the incorporation 
of the City of St. Louis, lands not laid off into blocks and lots, may be 
taxed according to their actual value ; and there is nothing in the act 
requiring the corporation to tax them according to the supposed profits 
that might be made from them, were they used for agricultural pur- 
poses. 


Appeal from St. Louis Circuit Court. 
J. C. Ricnarpson, City Counselor. 


Spatpine & SHEPLEY, conira. 


[*670]  *Scorr, J., delivered the opinion of the court. 


The plaintiffs were owners of a tract of land, a portion of which, 
211 acres and a fraction, was thrown within the new limits of the 





(a) See Gen’l Stat. of 1865, chap. 161, § 2; Wagner’s Stat. p. 999; La- 
beaume v. Sweeney, 17 Mo. 153 ; Walker ». Mauro, 18 Mo. 564; McPike 
e. McPherson, 41 Mo. 521. 



















MARCH TERM, 1852. 
Benoist et al. v. The City of St. Louis. 15 Mo. 








city of St. Louis by the act of 1841, entitled “‘An act to amend 
an act to incorporate the city of St. Louis.” By the 17thsection of 

the 7th article of this act it is provided, that the lands thrown 

within the limits by its authority should not be taxed more than 

one-sixteenth of one per cent., until certain improvements, bene- 

ficial to the residents and landholders within the new limits, should 

be made, which were required to be completed within twelve 

months from the passing of the act. On the 8th of February, 

1843, an act was passed to reduce into one the several acts rela- 

tive to the incorporation of the city of St. Louis, the 10th section 

of which (art. 6) provides, that lands within the limits of the 
city, which have not been laid off into blocks and lots, shall not 
be assessed or taxed otherwise than by the acre as agricultural 
lands, and shall continue to be so assessed and taxed till laid off 
into blocks and lots by the owners thereof respectively. The 
actual value of the land was estimated at $6,000 per acre, but, if 
used for agricultural purposes only, its estimated worth was two 
hundred dollars per acre. The assessment was made on its actual 
value, $6,000 per acre, at the rate of one-sixteenth of 

one *per cent., according to the provisions of the act of [* 671] 
1841. The plaintiff appealed from the assessment to 

the city authorities, in pursuance to the ordinance in relation to 
appeals, when the assessment was confirmed, and they then applied 
to the circuit court for an injunction, when the proceedings were 
perpetually enjoined; from which decree the city of St. Louis 
appealed. 

The question, in this case, arises on the above recited provision 
of the act of 1843. Shall the lands be taxed according to their 
actual value, or according to the supposed profits that might be 
made from them, were they used for agricultural purposes. The 
act of 1841 brought within the limits of the city some farms and 


portions of farms, and the act of 1843, from its terms, was 


designed to point out the mode in which they should be assessed. 
They are required to be assessed by the acre, as agricultura 
lands, until they are laid off into blocks and streets. If the 
ellipsis is supplied, the sentence will read as agricultural lands 
are assessed or taxed. This is the grammatical construction of 
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the language of the act, and it comports with the obvious intent 
of the legislature. There is nothing else in the act which shows 
that any other than the real value of the land, by the acre, should 
be regarded in assessing it. The object of the law, in increasing 
the limits of the city, was to make those contribute something to 
its improvement, whose lands had been so much enhanced in value 
by reason of her expenditures. If the mode of assessment con- 
tended for by the plaintiff is sanctioned, the purpose of the act 
will be defeated, as the product of such an assessment would 
scarcely compensate the officers in making and collecting it. 
For, let it be borne in mind, that at this time the assessment 
could not exceed one-sixteenth of one per cent. Had the im- 
provements contemplated by the act of 1841 been made within 
the new limits, would it be contended that afterwards, the land 
owners within them, for ground which they did not choose to lay 
out in blocks and lots, could only be taxed according to the profits 
which might be made from it when used for agricultural purposes. 
The amendment to the charter of 1847 requires that one-fourth 
of the taxes on lands and licenses collected within the new limits, 
shall be expended within them in improvements, and the act of 
1849 gives one-half of these taxes for these purposes, and con- 
tinues the act of 1847 in force for two years. Shall these im- 
provements, made in part at the expense of others, continue to en- 
hance the value of the estates of the land-owners yearly, and yet shall 
not their taxes be increased in proportion to the enhanced value of 
their property? By the mode of assessment contended for, while 
the yearly value of the land is increased, its value for 
[* 672] agricultural purposes may be *diminished. The com- 
pensation to land holders for including their farms 
within the limits, is to be found in the great improvements re- 
quired by the act of 1841, and not in the supposed mode of 
assessment, as is clearly shown by the guaranty given, that their 
taxes shall not exceed one-sixteenth of one per cent. until the 
improvements are made, while property within the old limits might 
be taxed as high as one-half of one per cent. 
The other Judges concurring, the decree will be reversed, the 
injunction dissolved, and the complainant’s bill dismissed. 
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ERRATA. 


At foot of page 48, add words “‘ zith the.” 


On page 71, in foot note, for “‘ Miles v. Davis id. 408,” read ‘‘ Miles o. 
Davis, 19 Mo. 408. 


Page 117, line 16, for ‘‘ proper” read “ improper.” 

Page 125, line 2 of foot note, for “37 Mo. 243,” read “37 Mo. 343.” 
Page 199, in last line of syllabus, omit the word “‘ made.” 

Page 244, to last line of syllabus, add word “ precedent.” 

Page 290, in 3d line of note, (a) for “5 Mo.” read “25 Mo.” 

Page 334, in 1st line of syllabus, for “action” read “ indictment.” 








ABATEMENT. 


See PRATICE IN CrviIL CasEs. 


- ACCOUNT. 
See EvipENcE, 19. 


ACTIONS. 
See Practice 1n Crvin CasEs. 


ADMINISTRATION. 


See ExEcuToRS AND ADMINISTRATORS. 


AGENCY. 


1. AucTIONEERS—Commissions—An auctioneer to whom commissions 
are due has a right to allowto a purchaser at the auction sale credit on 
his purchase to the amount of his individual debt 'to such purchaser 
not to exceed the amount of such commission. 

Harlow v. Sparr, 121. 

2. AcentT—LAcHEs.—The State is not affected by the laches of her agents. 

Wicks County v. Moffitt, adm’r, 384. 

3. AGENT—IMPLIED PowErRs.—An authority to sell a slave includes and 
implies a power to warrant the slave to be sound. 

Dennis v. Ashley’s Adm r, 293. 

4, AGENT—IMPLIED PoweErs.—In general, an authority to sell and convey 
lands for cash, confers on the attorney the right to receive the pur- 
chase money. Ibid. 

5. AGENT—TiITLE Bonp.—Although a title bond be executed by an agent 
in such manner as to prevent its operating at law, as the agreement 
of the principal, yet, in equity, it would be regarded as a sufficient 
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note or memorandum to defeat a bar to its specific performance, 
founded on the statute of frauds, it appearing that the agent was 
authorized and intended to bind his principal. 
Johnson v. McGruder, 222. 
6. AGENT—VERBAL AUTHORITY—STATUTE OF Fraups.—A verbal author- 
ity to an agent to make a contract relative to the sale of lands, is valid, 
and not within the statute of frauds. Ibid. 


APPEAL. 


1. Justice Court.—Notice of an appeal from a Justice’s Court is still 
necessary, notwithstanding a continuance may have been granted at 
the first term for want of it, unless the appellee appears or does 
some act which is tantamount to or a waiver of notice. 

McCabe v. Lecompte, 59. 

2. InsuncTIon.—A refusal to grant an injunetion is not a final deter- 
mination of the cause, within the meaning of the statute, and an ap- 
peal from it will not lie. Harrison yv. Rush, 115. 

3. TRANSCRIPT.—If on an appeal from a justice of the peace, the appel- 
lant fails to have the transcript of the justice filed, the circuit court 
may, upon the appellee’s filing a transcript of the record and pro- 
ceedings, and paying the fee, affirm the judgment of the justice. 

Gordon v. Scott, 162. 

4. ForcisLE Entry AND DETAINER.—In an action of forcible entry and 
detainer, if on appeal the affidavit and recognizance are defective, 
the appellant has a right to file sufficient ones, within such time as 
will not delay the other party. _ Hamilton v. Jeffries, 393. 


See ExEcuTors AND ADMINISTRATORS, 14. 


ATTACHMENT. 


1. HusBAND AND WIFE—INTERPLEA.—In an action by attachment against. 
the husband, the wife cannot appear by next friend and file her in- 
terplea. Ifshe has any claim to the property attached, it must be as- 


serted in a court of chancery. Withers v. Shropshire, 404. 
2. ABSENT OR ABSCONDING DEBTOR.—It is not every casual and tem- 


porary absence of a debtor from his usual place of abode, that fur- 

nishes a legal ground for issuing an attachment against his property ; 

it must be such as to prevent the ordinary service of prucess upon him. 
Kingsland vy. Worsham, 419. 


See ExeEcuTIon, 1. 


BANKRUPTCY. 


1. DiscHarGe.—A certificate of discharge under the bankrupt law of the 
United States, is conclusive evidence in favor of the bankrupt, and 
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may be pleaded as a full and complete bar against all suits for debts 
embraced within it, unless impeached for fraud. 
Reed v. Vaughan, 91. 
2. DIscHARGE IN BANKRUPTCY.—A bankrupt sued for a debt contracted 
before his bankruptcy, must plead his certificate of discharge in bar of 
the action. Bank of Missouri v. Franciscus, 187. 


BILLS AND NOTES. 


1. Set-orrs.—An assignment in full of a note not negotiable can not be 
canceled so as to defeat set-offs which the maker may have against the 
assignee. Billings v. Atchison, 54: 

2. PARTNERSHIP.—If a firm executes a note to one of its members, he 
cannot sue on it at law, nor can his assignee. The assignment cannot 
create a right to sue when the assignor has no such right. 

Hill v. McPherson, 130. 

3. NotEs—INNOCENT OwNER.—One, who, acting with ordinary pru- 
dence, has innocently acquired a right to certain notes, through the 
negligence of him who has the prior title, will hold them against such 
prior owner. Hughes v. McAlister, 186. 

4, Nore—Bona Fipve HoipEer.—The holder of negotiable paper who 
puts his name upon it, and places it in the hands of an agent for col- 
lection, cannot reclaim it, or the proceeds of it, from one who has 
bona fide paid value to such agent for it. Odell v. Gray, 207. 

5. VALUABLE CoNSIDERATION.—What constitutes where there are mutual 
dealings and mutual credits between the parties. Ibid. 

6. NoTE—ENDORSEMENT AFTER MATURITY—EQUITIES.—The endorsee of 
a negotiable note, endorsed after it became due, takes it subject to all 
the equities attached to it in the hands of the payee. But the equities 
must be such as are connected with the note itself, and not such as 
grow out of distinct and independent transactions between the original 
parties. A set-off that might have been asserted against the payee 
cannot be set up against the endorsee, although the note was trans- 
ferred after it became due. Gullett v. Hoy, 252. 

. An instrument drawn as follows: ‘ Mr. Emanuel Folker can, upon 
this, my order, at any time, receive from my kiln, sixty-three dollars, in 
lime,” dated and signed, is a promissory note “for property,” within 
the meaning of the second section of the act concerning bonds and 
notes (Revised Statute, 190), and is assignable, under that section, so 
that the assignee may maintain an action thereon in his own name. 

Draher v. Schreiber, 383. 


8, PartNeRs—Powers.—The general authority of one partner to draw 


bills or promissory notes to charge another, is only an implied author- 
‘ity, and may be rebutted by notice of the absence of such authority. 
Cargill v. Corby, 270. 


See GARNISHMENT. 
BONDS. 
See JURISDICTION, 1. 
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COMMUNITY. 


See DoweEn. 


CONSTITUTION. 


See Laws. 


CONTRACTS. 


1. Rescission or.—The rescission of a contract for the sale of a lot of 
goods, with warranty must be entire. The vendee cannot select such as 
will answer the warranty, and return the remainder. 

Sigerson v. Harker, 76. 

2. ConTRACT—REscission.—The recission of a contract may be proved 
by the acts and declarations of the parties, though no distinct propo- 
sition to rescind made by either party can be shown. 

Fine v. Rogers, 195. 

3. ConTRACTS—REscission.—A prior contract held to be rescinded by the 
making of a subsequent one between the same parties embracing the 
subject matter of the first. Munford v. Wilson, 355. 

4, ExcusE FOR NON-PERFORMANCE.—The defendant’s refusal to permit 
the plaintiff to perform his contract, the latter being in no fault, is re. 
garded as equivalent to a peformance for the purpose of maintaining 
an action upon the contract. Pond v. Wyman, 116. 

5. ConTRACT—MEASURE OF DAMAGES.—The contract price is the measure 
of the plaintiff's damages, unless the defendant, by evidence, shows 
that the damage actually sustained, is less than the price agreed upon. 


Ibid. 
6. ContTRAcT.—A contract made in another State to be executed here is 
to be interpreted by the laws of this State. Odell v. Gray, 207. 


7%. ConsTRUCTION.—A conveyance containing a clause, transferring a 
negro woman to another, during her natural life, and reserving the in- 
crease of the negro woman for the heirs of a third person, to be divided 
among them by the grantor or his personal representatives, passes no 
present interest in the increase of the negro to such heirs, and they 
cannot have partition of them. Davis v. Foster, 250. 

8. Conrract—Capacity.—One against whom a contract is set up, may 
show in avoidance of it, that at the time of making it he was not pos- 
sessed of sufficient reason to be capable of understanding the act he 
was performing. Tolson’s Adm’r y. Garner, 327. 

9. ContracT—Non compos.—Even if the conveyance of an insane person 
is voidable only, it may be avoided by the guardian of the insane 
person. Ibid. 

10. Although the city of St. Louis may not have been under any obliga- 
tion to provide for or maintain the insane within her limits, that being 
the duty of the county, yet if she employed the plaintiff to do this 

service, she was on every principle of law and justice bound to make 

good her contract. St. Louis Hospital Ass’n v. City of St. Louis, 379. 
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11. ConTRACT—DUTY CREATED BY LAW AND BY ACT OF PARTY.—When 
the law creates a duty, and the party is prevented from performing it, 
without any default in him, and he has no remedy over, the law will 
excuse him. But when the party, by his own contract, creates a 
charge or duty upon himself, he is bound to make it good, if he may; 
notwithstanding any accident by inevitable necessity ; because he 
might have provided against it, by his contract. 

Davis’ adm’r v. Smith, 306. 

f 12. ConrractT—CONSIDERATION.—The inability of a party to do an act 
presently, which was to be performed in future, will not prevent his 
recovery of the consideration which had been promised to be paid for 
the act, before the arrival of the period for the performance of the 
thing stipulated to be done. Smith v. Busby, 244. 

18. CONDITION PRECEDENT.—If a day be appointed for the payment of 
money, which may happen before the act which is the consideration 
for such payment is to be performed, an action may be brought for the 
money before performance of such act; such act is not a condition 
precedent. Ibid, 244. 

14. AssuMpsIT—DIscHARGE.—If a creditor undertakes to give his debtor 
employment to enable him to pay the debt, and fails in his undertaking 
the debtor cannot plead such failure in discharge of his debt. 

Beach v. Curle’s Adm’r, 78. 


ws 


CORPORATIONS. 


1. MunicipaAL CoRPORATION—DaAMAGEs.—A municipal corporation is not 
liable for damages consequent upon digging a ditch by its authorized 
agents in pursuance of an ordinance of the corporation, when the work 
is not carelessly or negligently done. 

Lambar v. City of St. Louis, 389. 

2. MunicipaAL CoRPORATION—PowERs.—The power conferred on the 
City of St. Louis, in regard to the grading of streets, lanes and ave- 
nues, is a continuing power, and is not exhausted upon the first use. 
When, therefore, the grade of a street has been fixed, and improve- 
ments made in conformity to it, it may be altered by the corporation, 
and no action lies for the injury the alteration may occasion. 

Hoffman v. City of St. Louis, 414. 
COSTS. 


. Costs—AcTION By ADMINISTRATOR.— Where the cause of action accrued 
to the testator or intestate, in his lifetime, there, the administrator or 
executor, suing and failing to recover, is not liable for costs de bonis 
propriis ; the judgment for costs will be de bonis testatoris ; but where 


the cause of action accrues to the executor or administrator, and he 
sues and fails to recover, he shall pay costs himself. 
Wooldridge, adm’r, v. Draper, adm’r, 308. 


_ 


COUNTY, ST. LOUIS. 
See Laws; JURISDICTION. 
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COURTS. 

1. JurispicTion.—The Law Commissioner of St. Louis has no jurisdiction 
in an action on a penal bond in the sum of two hundred dollars. In 
actions on such bonds the judgment is always for the penalty, which 
determines the jurisdiction of the court. 

St. Louis, to use of Yeatman, v. Fox, 55. 

2. ADMINISTRATION—CircuITt CourT—CONTROL OVER County CourT.— 
The sixth section of the act establishing courts, Revised Code, 330, 
giving to the circuit courts “a general control over executors, admin- 

-istrators, guarlians, &c., to be exercised according to the rules, usages 
and practice of courts of equity,” is not to be so construed as to ab- 
sorb the powers conferred by the 13th seCtion of the same act upon the 
county courts. While an administration is pending in the county 
court, the circuit court has no power to compel the administrator to 
inventory property charged to belong to the estate. 

j Overton v. McFarland, 191. 

8. HANNIBAL CouRT OF CoMMON PLEAS.—By the 35th section of the act 

creating the Hannibal Court of Common Pleas (private acts 1845, 

page 66), all expenses incurred in the establishment of the court must 

be paid by the citizens within the corporate limits of the city. A 

record book furhished by the clerk, for the use of the court, is a part 

of the expenses incurred in the establishment of the court, and the 
county of Marion is not bound to pay for it. 
Bourne v. Marion County Court, 381. 


See FrAvp. 








COVENANTS. 


See DAMAGES. 





‘CRIMINAL LAW. . 


1. CoUNTERFEITING—ABETTOR.—It is not necessary that one should be 
present actively aiding and assisting in the passing of counterfeit 
money to constitute him an aider or abettor. State v. Mix, 100. 

2. EvipENcE—GuILTy KNowLEDGE.—It is competent, in order to show 
guilty knowledge in one who had passed a counterfeit bank-note, to 
prove that he had passed other counterfeit bank-notes of a similar 
kind at other times. State v. Mix, 100. 

3. EvIDENCE—PossEssION OF STOLEN PrRoPERtTY.—Possession of stolen 
property, to raise a presumption of guilt, must be recent after the 
theft. State v. Wolff, 110. 


See PRACTICE IN CRIMINAL CASEs. 


DAMAGES. 


1. ConrracT—MEAsvRE OF DaMaGEs.—The contract price is the measure 
of the plaintiff's damages, unless the defendant, by evidence, shows 
that the damage actually sustained is less than the price agreed upon. 

Pond v. Wyman, 116. 
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2. DamMaGEs.—Rule when defendant prevents plaintiff from performing 
his contract. Ibid. 
3. DaMaGcEs.—A person who employs the slave of another, without the 
master’s permission, to perform labor for him, which exposes the life 
of the slave to danger, must bear the consequences of such engage- 
ment ; and if the slave is killed by the effects of the business or em- 
ployment in which he has been engaged without his master’s permis- 

sion, the person so employing him must pay his value to the master. 
Garneau v. Herthel, 124. 

4, Statutory CovENANTs.—For the breach of the statutory covenants 
the recovory can only be for nomiual damages, unless there has been an 
eviction. Mosely v. Hunter, 199. 

5. BREACH OF CoOVENANT—EVIDENCE.—In an action for a breach of cov- 
enant against incumbrances, it is competent for the plaintiff to show 
that an incumbranee, which existed when the covenant was made, has 
ripened into an adverse and superior title, and that there has been an 
eviction under it since the institution of the suit. Ibid. 

6. MunicrpaL Corporation.—A municipal corporation is not liable for 
damages consequent upon digging a ditch by its authorized agents in 
pursuance of an ordinance of the corporation, when the work is not 
carelessly or negligently done. Lambar vy. City of St. Lous, 389. 


DOWER. 


. CompuTaTION.—The yearly value of the widow’s dower in real estate, 
when it is not susceptible of division, and when she is to take an annual 
sum in lieu of dower, under the twenty-eighth and twenty-ninth sec- 
tions of the act concerning dower (Revised Code, 435), is its net annual 
product, without the expenditure of money or labor upon it, after de- 
ductions have been made from its gross income of all the charges to 
which it is subject, suchastaxesandrepairs .Riley v. Clamorgan, 203. 

2. Community.—After the passage of the Territorial Act of July 4, 1807, 
giving dower to the widow in the estate of her deceased husband, the 
Spanish law of community ceased to bein force. Riddick v. Walsh, 347. 

3. DowER.—The law in force at the time of the husband’s decease deter- 
mines the widow’s right to dower. Ibid. 

4, BARRED By ExEcuTIon.—A special execution, issued on a judgment 
rendered in a suit against the husband alone, to foreclose an equity of 
redemption under a mortgage executed by tbe husband and wife, and 
accompanied by the wife’s acknowledgment and relinquishment of 
dower, bars the wife’s dower claimed under act of 1825. Ibid, 

5. Dowrer.—A case within the provisions of section two of the act con- 


cerning dower, Revised Statutes of 1835. 
Wall’s guardian v. Coppedge, 290. 


DRAMSHOP. 
1. Licznsr.—A license must be obtained by any person wishing to sell 


intoxicating liquors in a less quantity than one quart. 
State v. Owen, 337. 


See PRAcTICE IN CRIMINAL CASES. 
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EJECTMENT. 


1. Evipence.—In an action of ejectment it is competent for the plaintiff 
to prove that defendant, at the time he executed a deed relied on by 
the plaintiff, stated that the land conveyed was the same on which the 
defendant then lived. Wilkerson vy. Moulder, 388. 


EQUITY. 


1. Court or Equiry—Powenrs.—If a party, in the prosecution of a law- 
ful demand, in a lawful way, acquires a legal right, it cannot be dis- 
turbed by a court of equity. To justify such interference, there must 
be some trust, confidence, agreement, or relationship imposing an 
obligation to avoid the advantage obtained. 

McCourtney v. Sloan, 72. 

2, MistakE.—When, by mistake, a contract is not expressed in such 
terms as to have the force and effect the parties intended, it is the 
duty of the court to correct the mistake in the instrument; nor is it ma- 
terial whether the instrument is an executory or an executed agree- 
ment ; nor whether the proceeding is directly, by bill, to correct the 
mistake, or the mistake is set up in the auswer, by way of defense. 

Leitensdorfer v. Delphy, 106. 

3. Practice In Equity.—Such parts of a bill of discovety as are not 
answered, or not sufficiently answered, cannot be taken as confessed. 
The party seeking the discovery, if he considers the answer suf- 
ficient, must except to it, and have the decision of the court upon his 
exception. Roussin v. St. Louis Perp. Ins. Co., 158 

4. Practice rx Equrty.—An answer in chancery, although directly re- 
sponsive to a fact stated in the bill, and denying its truth, may be over- 
thrown by the evidence of one witness and corroborative evidence. 

Johnson v. McGruder, 222. 

5. CourRT OF—JURISDICTION.— When a court of equity has cognizance of a 
subject, its authority over it is not lost by reason of a concurrent juris- 
diction being conferred upon another tribunal. 

Dobyns v. McGovern, 423. 

6. OBJECTION TO JURISDICTION WAIVED By ANswER.—If a defendant 
answer, instead of demurring to a bill, and the cause comes on to be 
heard upon the merits, it is too late to object to the jurisdiction of the 
court on the ground that the plaintiff has adequate remedy at law, 


which he might have pursued. . Oldham y. Trimble, 145. 
7. CHose 1n Action.—A chose in action is assignable in equity, and the 
assignee may sue in his own name. Dobyns v. McGovern, 423. 


8. Inrant.—A decree in a chancery cause against an infant, for want of 
answer, and without proof ofthe statements of the bill, is altogether - 
erroneous. Heath’s adm’r v. Ashley’s adm’r, 249. 


HUSBAND AND WIFE. 
See GUARDIAN AND WaRrD, HusBAND AND WIFE. 


BILLS AND NOTES. 
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ESTOPPEL. 


1. REPLEVIN—DEFENSE.—A. mortgaged certain chattels, of which he 
retained the possession. At a sheriff’s sale, under an execution against 
A., these chattels were purchased by B., who brought replevin against 
A. Hed, that A. is not estopped from setting up the defense that he 
had no interest in the goods subject to sale under execution. 

Yeldell v. Stemmons, 286. 

. CoMPROMISE.—One who, with a knowledge of all the facts, compro- 
mises a suit, and gives his note in accordance with the terms of the 
compromise, cannot, when sued on such note, set up a defense which 
he might have interposed to the original suit. 

Draper v. Owsley, 391. 


ww 


EVIDENCE. 


— 


. EVIDENCE.—Defendant was indicted for the murder of one Hibler, a 
police officer, who was attempting to arrest him without a warrant. 
Heid, that evidence was admissible to show that deceased was a po- 
lice officer, and that defendant was in the act of violating a city ordi- 
nance, though neither of these matters was averred in the indictment. 

State v. Roberts, 16. 

. Dying DECLARATIONS.—In a trial on an indictment for murder, the 
dying declarations of the deceased are admissible in evidence, if made 
in the prospect of. immediate death, and when he entertained no hope 
of recovery. Ibid. 

3. RECORDER’s CERTIFICATE.—A certificate of confirmation issued by 

the recorder under the act of 26th May, 1824, is only prima facie evi- 

dence of a confirmation under the act of the 13th June, 1812. 

McGill v. Somers, 61. 


4, RECORDER Hunt’s Descriptive List.—The descriptive list sent to 
the surveyor’s office, by authority of the act, is eyidence of as high a 

* character as the certificate would be, and a properly authenticated ex- 
tract from it is entitled to all the effect that the original certificate 
would have. Ibid. 

5. BANKRUPTCY—DISCHARGE.—A certificate of discharge under the 
bankrupt law of the United States is conclusive evidence in favor of the 
bankrupt, and may be pleaded as a full and complete bar against all 
suits for debts embraced within it, unless impeached for fraud. 

Reed v. Vaughan, 91. 

6. PrREsuMPTION.—An account delivered to the party charged therewith, 
is presumed to be correct if kept for a long time without objection 
made thereto. Shepard v. Bank of Mo., 95. 

7. Presumptions.—It will be presumed that a note held by a corpora- 
tion was acquired in a manner allowed by its charter, when the record 
does not show the nature of the transaction. 

Roussin vy. St. Louis Perp. Ins. Co., 158. 

8. Guitty KNowLEeDGE.—It is competent, in order to show guilty 
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knowledge in one who had passed a counterfeit bank-note, to prove 
that he had passed other counterfeit bank-notes of a similar kind at 
other times. State v. Mix, 100. 
9. PossEssion oF STOLEN PropeRTY.—Possession of stolen property, to 
raise a presumption of guilt, must be recent after the theft. 
State v. Wolff, 110; State v. Floyd, 213. 
10. It is the duty of the court to tell the jury what facts are admitted by 
the pleadings. Butcher v. Death & Teasdale, 169 ; Steil v. Ackli, 182. 
11. BuRDEN or Proor.—In an action against an administrator de bonis 
non, the burden of proof is upon the plaintiff, to show the amount of 
assets that went into his hands, and a failure to account for them. 
State, to use of Taylor, v. Collier, 183. 
12. ConTRacT—REscission.—The rescission of a contract may be proved 
by the acts and declarations of the parties, though no distinct propo- 
sition to rescind made by either party can be shown. 
: Fine v. Rogers, 195. 
13. BrEAcH oF COVENANT—DAMAGES.—In an action for a breach of cov- 
enant, against incumbrances, it is competent for the plaintiff to show 
that an incumbrance, which existed when the covenant was made, has 
ripened into an adverse and superior title, and that there has been an 
eviction under it since the institution of the suit. 
Mosely v. Hunter, 199. 
14.—EJECTMENT.—In an action of ejectment it is competent for the 
plaintiff to prove that the defendant, at the time he executed a deed re 
lied on by the plaintiff, stated that the land conveyed was the same on 
which the defendant then lived. Wilkerson v. Moulder, 388. 
15. Recorp.—Where the transcript of an execution, issued by a justice 
of the peace, and the constable’s return of nulla bona thereon, has been 
filed in the office of the clerk of the circuit court, the validity of the 
execution thereon by the circuit court cannot be impeached in a col. 
lateral proceeding by showing that the transcript so filed varies from 
the original execution and return thereon. Coonce v. Munday, 3 Mo. 
374, modified. Murray v. Laften, 397. 
16. SLANDER.—In an action of slander, where the words spoken charged 
the plaintiff with stealing from one person, evidence that he stole 
from another person is not admissible. Self v. Gardner, 317. 
17. Apmission.—In a controversy between the heirs and one who has 
married the widow of a deceased person, in reference to his proyerty, 
the declarations of the widow are not admissible. 
Wall’s Guardian v. Coppedge, 290. 
18. REPLEVIN—DEFENSE—EsTOPPEL.—A. mortgaged certain chattels, of 
which he retained the possession. At a sheriff’s sale, under an execu- 
tion against A., these chattels were purchased by B., who brought re- 
plevin against A. Held, that A. is not estopped from setting up the 
defense that he had no interest in the goods subject to sale under exe 
cution. y Yeldell vy. Stemmons, 286. 














mw 











INDEX. 445 


19. Account. The date at the head of an account does not preclude the 
plaintiff from proving the time when the various items accrued. It 
does not pre-suppose the entire indebtedness to have accrued prior to 
that time. Mooney v. Williams, 284. 

20. Booxs or Account.—The books of the plaintiff having been intro- 
duced in evidence by the defendant, it isno error to instruct the jury 
that they are competent evidence for the plaintiff. 

Beach v. Curle’s Adm’r, 78. 

21. Res ApsupicaTa.—A question cannot become res adjudicata unless it 
is tried upon its merits. Bell v. Hoagland, 219. 

92. SAaME—EFrrFeEctT.—A matter res adjudicata is equally obligatory on both 
parties ; if it does not bind both, it binds neither. Ibid. 

93. SunrveEy.—A survey, when examined and sanctioned as contemplated 
by law, is conclusive upon the government, upon all persons who claim 
under titles subsequent to the survey, aud upon mere intruders and 
strangers without title; and it is prima facie evidence of locality 
against all persons who claim under an opposing title. 

McGill v. Somers, 61. 


See Conrracts, FRAUD. 
EXECUTION. 


1. DELIVERY BonD—DEFENsE.—In an action on a delivery bond, a se 
curity in the bond is estopped from setting up, as a defense to the 
action, title in himself to the property levied on. 

Page v. Bulter, 56. 

2, ExecuTion—U. 8S. Marswar’s SaLe.—It is no objection to a sale of 
land made by a United States Marshal prior to the Act of Congress of 
May 19th, 1828, that it was not made in conformity to the laws of this 
State regulating sales under execution. Kennerly v. Shepley, 410. 

3. EXECUTION—EQUITABLE INTEREST.—An equitable interest in chattels 
cannot be sold under execution. A sheriff must actually seize the 
property before he can sell. Yeldell v. Stemmons, 286. 


See Dower, Trespass, REAL Estate. 
EXECUTORS AND ADMINISTRATORS. 


1, PracticE—Rieut or Action.—Where a contract is made with one 
as administrator, he or his personal representatives, and not the ad- 
ministrator de bunis non, must bring suit on it. And this is not 
changed by the new Code. Harney v. Dutcher, 70. 

2. ADMINISTRATOR—ACTIONS.—The executor or administrator is a full 
representative of the creditors of an estate, for the purpose of prosecu- 
ting and defending actions. Kennerly v. Shepley, 410. 

3. ForcIBLE ENTRY AND DETAINER—ACTION BY ADMINISTRATOR.— 
Where there was a demise of premises by the intestate, the adminis- 
trator cannot maintain an action of unlawful detainer. 

Holliday, adm’r, v. Doyon, 257. 

3. Costs—AcTION By ADMINISTRATOR.—Where the cause of action ac- 

crued to the testator or intestate, in his lifetime, there, the adminis- 
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trator or executor, suing and failing to recover, is not liable for costs 
de bonis propriis ; the judgment for costs will be de bonis testatoris ; but 
where the cause of action accrues to the executor or administrator, 
and he sues and fails to recover, he shall pay costs himself. 
Wooldridge, adm’r, v. Draper, adm’r, 308. 


4, ADMINISTRATOR—EFFECTS UNADMINISTERED.—When the property in 
any of the eflects of the deceased has been changed by the original 
administrator, and has vested in him, in his individual capacity, such 
effects will go to his own representatives, and not to the administrator 
de bonis non of his intestate. Harney v. Dutcher, 70. 


5. ADMINISTRATION—DE BONIS NON.—The principle of the common law, 
which entitled an administrator de bonis non to those goods only which 
remained in specie, and not administered on by the first administrator, 
is abolished by the system of administration introduced in this State. 
State to use, etc., v. Hunter, 3235. 


6. ADMINISTRATION—BOnND, ACTION ON.—An action on an administrator's 
or curator’s bond may be instituted against a security before any in- 
debtedness has been established, or any judgment obtained against the 
administrator or curator. Oldham v. Trimble, 145. 


7. Set-orF—ACcTION ON ADMINISTRATOR’S Bonp.—In an action upon the 
bond of executors, against the principals and securities, alleging 
breaches in various acts of misconduct by the principals, the damages 
to be recovered are not necessarily liquidated, and the action is not, 
therefore, one in which a set-off is allowed. 

State to use, etc., v. Medrell, 268. 


. ExECUTOR—ACTION AGAINST—PLEADING.—In an action against an ex- 
ecutor, on his bond, to compel payment of an allowed demand, the 
petition must contain an averment that an order of the court has been 
made for its payment, and that assets have come to his hands that 
could lawfully be so applied. Ibid. 


. ADMINISTRATION—Bonp.—Executors who have given bond for the 
faithful performance of their trust, are jointly liable, as principals, to 
indemnify the surety, who has been subjected for the default of one of 
them, and that, too, though the default occurred after the death of one 
of the executors, and while the estate was under the sole management 
of the surviving executor. Dobyns v. McGovern, 423. 


10. ADMINISTRATION—BonpD.—The grant of letters of administration and 
the execution of the bond are, under our law, parts of one and the 
same transaction, and the different acts may be brought together to 
show what was intended. If the given name of the deceased is left 
out of the bond, but inserted in the letters, there is a sufficient descrip- 
tion by which the estate meant by the parties can be ascertained ; and 
the letters, the bond referring to them, may be produced to explain the 
ambiguity. State to use, etc., v. Price, 232. 

11. ADMINISTRATION—SET-OFF.—A county or probate court has no juris- 
tion to hear or decide upon a set-off, claimed by an administrator, 
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against a demand exhibited for allowance by a creditor of an estate, 
when the set-off exceeds the demand of the debtor. 
Dunnica v. Thomas’ Adm’r, 242. 
12. AssETsS—BURDEN OF Proor.—In an action against an administrator 
de bonis non, the burden of proof is upon the plaintiff to show the 
amount of assets that went into his hands, and a failure to account for 
them. State, to use of Taylor, v. Collins, 183. 


13. ADMINISTRATION—CLASSIFICATION OF DEMAND.—A demand allowed 
and classed by the probate court cannot afterward be placed in a dif- 
ferent class, except for such causes as would authorize the setting aside 
or modifying the judgment in other particulars. 

Miller v. Janney’s Ex’r, 167. 


14. CLASSIFICATION.—The classification of a demand against an estate, if 
erroneous, should be appealed from when made. The county court 
has no right to change it at a subsequent term. 

Nelson v. Russell’s Adm’r, 216. 


15. ADMINISTRATION—ALLOWANCE.—The allowance of a claim against an 
estate has the force of a judgment. Kennerly v. Shepley, 410. 
16. Entry.—The statute does not require that a classification of a de- 
mand should be entered on the record at large. An indorsement of 
the class on the claim itself, and an entry on the abstract book, is all 

that is required to give the allowance and classification validity. 
Nelson v. Russell’s Adm’r, 216. 


17, Crrcurr Court—ContTrROL OVER County Court.—The sixth section 
of the act establishing courts, Revised Code, 330, giving to the circuit 
courts “(a general control over executors, administrators, guardians, 
&c., to be exercised according to the rules, usages, and practice of 
courts of equity,” is not to be so construed as to abserb the powers 
conferred by the 13th section of the same act upon the county courts. 
While an administration is pending in the county court, the circuit 
court has no power to compel the administrator to inventory property 
charged to belong to the estate. Overton v. McFarland, 191. 


18. ADMINISTRATION—LEx Loci DomiciL1#.—The administration of all 
the goods of an intestate, wherever situated, is to be made according 
to the law of his domicil. When they are in a different country, they 
are first applied, under the laws of that country, to the satisfaction of 
the claims of creditors who establish their claims under its laws ; and 
if there are any of its citizens who claim as distr‘butees, distribution 
of the assets will be made there: If there are distributees residing in 
the country of the intestate’s domicil, or creditors there whose claims 
are unsatisfied, the tribunals of the country where the assets are found 
will direct the surplus to be remitted to the country of the domicil for 
further administration. Such transfer would complete the administra- 
tion in the country where the assets were found. 

Spraddling v. Keeton, 82. 

19. SamE—PrincipaAL AND ANCILLARY.—The administration granted in 

the State of the intestate’s domicil, is the principal one, and that, inany 
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other State, is ancillary, and priority in administration has no effect on 
this question. Ibid. 


FEES. 


. Crrcurt ATTORNEY—FEEs.—The circuit attorney is not entitled to a 


fee for an appearance in cases arising under the statute forbidding free 
negroes to reside in the State without license. 


Lackland v. Dougherty, 165. 





































FORCIBLE ENTRY AND DETAINER. 


. ACTION BY ADMINISTRATOR.—Where there was a demise of premises 
by the intestate, the administrator cannot maintain an action of un- 
lawful detainer. Holliday, adm’r, v. Doyon, 257. 

2. APPEAL. In an action of forcible entry and detainer, if on appeal the 
affidavit and recognizance are defective, the appellant has a right to 
file sufficient ones within such time as will not delay the other party. 


Hamilton v. Jeffries, 393. 





— 


FRAUD. 


. FRAUDULENT CONVEYANCE.—Pecuniary embarrassment at the time of 
the sale of property is not sufficient to raise a presumption of fraud, in 
the absence of proof that such embarrassment was succeeded by in- 
solvency or inability to discharge obligations. 





—s 


Hickey v. Ryan, 49. 

FRAUDULENT CONVEYANCE—EVIDENCE.—The continued possession of 

personal property, after the sale of it, is presumptive evidence of fraud, 

and becomes conclusive, unless the vendee shows that the sale was 
made in good faith and without any intent to defraud creditors. 
Kuykendall v. McDonald, 263. 

3. FRAUDULENT CONVEYANCE—VOID AS A MATTER OF Law.—If a convey- 
ance on the face of it appears to be for the use of the person making it, 
the court will, as a matter of law, declare it to be void as against cred- 
itors. Robinson’s Ex’rs v. Robards, 297. 

4. So, too, if there is a conveyance of chattels for a consideration not 
deemed valuable in law, which is not accompanied by possession nor 

recorded. Ibid. 

5. CoNVEYANCE TO USE OF GRANTOR.—A conveyance in consideration 
that the grantee would support the grantor and his family, is a con- 
veyance to the use of the grantor. Ibid. 

6. FRAUDULENT CONVEYANCE.—A deed, although made for a valuable 
and adequate consideration, may still be void as to the creditors of the 
grantor, because of the intent with which it was made. 

Cason v. Murray, 235. 

7. SamE—INTENT.—The intent, which under the law avoids a deed as to 
creditors, is an intent to “hinder, delay, or defraud” them. An intent 
to prevent a sacrifice of the debtor’s property is not sufficient. — 

1d. 

8. FratD—QUESTION FoR JuRy.—In all cases arising under the 10th sec. 

tion of the act concerning fraudulent conveyances, the jury are the 
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triers whether the transaction is fraudulent or not. And in order to 
take a sale of goods out of the statute, it must not only be for a valu- 
able consideration, but also bona fide. 
Kuykendall v. McDonald, 263. 
9, FraupD—PRIcE.—In determining the question of fraud, inadequacy 
of price is a circumstance of great weight. 
Robinson’s Ex’rs vs. Robards, 297. 


10. CREDITOR—PREFERENCE.—A debtor may give a preference to a par- 
ticular creditor, or set of creditors, by a direct payment or assignment, 
if he does so in payment of his or their just demands, and not as a 
mere screen to secure the property to himself. 

Kuykendall v. McDonald, 263. 

11. INSOLVENT—PREFERENCE.—A debtor in failing circumstances may 
give a preference to one or more of his creditors, to the exclusion of 
others ; and such disposition of his effects is not impeachable on the 
ground of fraud, even though it embraces all his property. 

Cason v. Murray, 235. 


12. Fraup.—A county court has power to set aside the settlement of a 
collector for fraud at any time during the term. 
Price v. Johnson County, 278. 


FRAUDS—STATUTE OF. 


1. SpeciFic PERFORMANCE—STATUTE OF FrRAupDs.—The payment of the 
purchase money, the delivery of possession, and the making of valu- 
able improvements, will avoid the plea of the statute of frauds, and 
entitle the grantee to the specific performance of a contract for the 
conveyance of real estate. ‘ Johnson v. McGruder, 222. 


. AGENT—TITLE BonD—SPECIFIC PERFORMANCE.—Although a title bond 
be executed by an agent in such a manner as to prevent its operating 
at law as the agreement of the principal, yet, in equity, it would be 
regarded as a sufficient note or memorandum to defeat a bar to its spe- 
cific performance founded on the statute of frauds, it appearing that 
the agent was authorized and intended to bind his principal. 

Ibid. 


. AGENT—VERBAL AvTHORITY.—A verbal authority to an agent to make 
a contract relative to the sale of lands is valid, and not within the 


statute of frauds. Ibid. 
GARNISHMENT. 


. Norr.—A judgment cannot be rendered against a garnishee on a 
negotiable note that had been assigned before the service of the gar- 
nishment. ' Walden v. Valiant, 258. 


GUARANTY. 


. GUARANTY.—Wilson purchased of Eddy & Co. $617.35 worth of 
goods, and Sturgeon, by a written guaranty, bound himself to pay, or 
see that Wilson paid, four hundred dollars of the amount, within ninety 
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days. Wilson, within ninety days, paid two hundred dollars, and it 
was held that it extinguished Sturgeon’s guaranty that amount. 
Eddy v. Sturgeon, 127. 


GUARDIAN AND WARD. 


1. Bonn, action on.—An action on an administrator’s or curator’s bond 
may be instituted against a security before any indebtedness has been 
established, or any judgment obtained against the administrator or 
curator. Oldham vy. Trimble, 145. 

2. GUARDIAN—FINAL SETTLEMENT.—After a final settlement by a curator 
the ward may file a bill in equity, surcharging and falsifying his ac- 
counts ; but such final settlement is a good defense to an action at law. 

Ibid. 

8. Conrract—Non Compos.—Even if the conveyance of an insane person 
is voidable only, it may be avoided by the guardian of the insane per- 
son. : Tolson’s Adm’r y. Garner, 327. 


HUSBAND AND WIFE. 


1. Cuosrs rn Action.—Where a chattel is bequeathed to the wife for life’ 
and the husband, before he receives it from the executor, sells it, and 
the purchaser takes and retains the possession, it is such a reduction 
of property in possession, by the husband, as bars the wife’s right of 
survivorship. Abington y. Travis, 156. 

2, ATTACHMENT—INTERPLEA.—In an action by attachment against the 
husband, the wife cannot appear by next friend and file her interplea. 
If she has any claim to the property attached, it must be asserted in a 
court of chancery. Withers v. Shropshire, 404. 


INFANCY. 


1. DECREE IN Equity.—A decree in a chancery cause against an infant 
for want of an answer, and without proof of the statements of the bill, 
is erroneous. Heath’s Adm’r y. Ashley’s Adm’r, 294. 


INJUNCTION. 


1. ApPpEAL.—A refusal to grant an injunction is not a final determina- 
tion of the cause, within the statute, and an appeai from it will not 
lie. Harrison v. Rush, 115. 

2. NATURE AND EFFEcT.—An injunction is a release of errors at law, 
and the proceedings on it are not appellate in their nature. 

Price v. Johnson Co., 278. 


JUDGMENT. 


1. Trespass.—If a judgment was valid at the time it was rendered, and 
proceedings have been taken under it, and it is afterwards set aside, 
the avoidance does not, by relation, affect the proceedings, and 
make those who instituted them trespassers ab initio. 

Bank of Missouri v. Franciscus, 187. 





INDEX. 451 


9, ADMINISTRATION—ALLOWANCE.—The allowance of a claim against an 
estate has the force of a judgment. 


Kennerly v. Shepley, 410. 


See ExEcuToRS AND ADMINISTRATORS. 


JURISDICTION. 


1, Jurtsp1cTIoON.—The Law Commissioner of St. Louis has no jurisdic- 
tion in an action on a penal bond in the sum of two hundred dollars. 
In actions on such bonds, the judgment is always for the penalty, 
which determines the jurisdiction of the court. 

St. Louis, to use of Yeatman, v. Fox, 55. 

9, Equiry—Court oF—JURISDICTION.—When a court of equity has 
cognizance of a subject, its authority over it is not lost by reason of a 
concurrent jurisdiction being conferred upon another tribunal. 

Dobyns v. McGovern, 423. 

3, PARTITION—JURISDICTION.—Under the statute regulating partition, 
the circuit court has no jurisdiction to make partition of real estate 
situated in another county, unless it is divided by a county line, or all 
the parties in interest are adults, and parties to the petition. 

Yount v. Yount, 240. 


See Courts, JUSTICES OF THE PEACE, Equity. 


JURY. 


1, SEPARATION.—It is not error for the court to permit the separation of 
the jury in a criminal case when the parties consent thereto. 
State v. Mix, 100. 
2. PracticE—CRIMINAL.—An indictment for misdemeanor may, by con- 
sent of parties, be tried by a jury of less than twelve. 
State v. Hall, 386. 


JUSTICES OF THE PEACE. 


1. Justice Cournt—APPEAL.—Notice of an appeal from a justice’s court 
is still necessary, notwithstanding a continuance may have been granted 
at the first term for want of it, unless the appellee appears, or does 
some act which is tantamount to or a waiver of notice. 

McCabe v. Lecompte, 59. 

2. The return of a constable on a warrant against a steamboat, showing 
that he executed it, by going on board the boat, and by reading the 
same to the clerk, and by finding the sheriff in charge of her, is suf- 
ficient to give the justice issuing the warrant jurisdiction to hear and 
determine the case against the boat. 

Parkinson v. Steamboat Robert Fulton, 165. 


See APPEALS, 


LANDLORD AND TENANT. 
1. LANDLORD AND TENANT—RENT.—The Jessees of a mill are bound to 
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pay the rent, notwithstanding the main posts of the building, supp orting 
all the machinery, were decayed, in consequence of which the building 
fell and destroyed all the machinery. The defect in the posts was an 
infirmity to which all timbers are subject, and their liability to sucha 
defect was equally in the knowledge of both parties. 

Davis’ Adm’r v. Smith, 307. 


LAWS. 


. ConsTRUCTION.—The act of March 8, 1851, to increase the salaries of 
the judges in St. Louis county, does not leave the paywent of addi- 
tional compensation discretionary with the County Court. 

Hamilton & Treat v. St. Lonis County Court, 5. 
. ConsTRucTION.—A thing which is in the intention of the makers of a 
statute, is as much within the statute as if it were within the letter. 
Riddick v. Walsh, 347. 
3. ConsTITUTIONAL Law.—An act of the General Assembly authorizing 
and requiring a County Court to pay ont of the county treasury an 
additional compensation to judges who receive a stated salary from 
the State, is not repngnant to the seventh and nineteenth sections of 
the declaration of rights. Hamilton & Treat v. St. Louis Co. Court, 5. 
4, Laws.—The statute authorizing courts in certain cases to refer issues 
of fact to referees is not unconstitutional. 
Shepard v. Bank of Missouri, 95. 


LIENS. 


See Mecuanics’ LIENs. 


LIMITATIONS. 


. Liurrations.—Where the plaintiff and defendant were non-residents 
of this State at the time of contracting the debt,and the defendant 
afterwards removed to this State, the statute of limitations did not be- 
gin to run in his favor, until he came into this State. 

Tagart, Adm’r, v. State of Indiana, 132. 
2. Bonps—PRESUMPTION OF PAYMENT.—The common law presumption 
of payment. after the lapse of twenty years, applies to bonds executed 
prior to the year 1835. Smith’s Ex’r vy. Benton, 229. 


MARITIME LAW. 


1. Maritime LAw—PowER oF MasTER.—The captain of a boat, as 
such, has no right to sell the boat, or any part thereof, without special 
authority therefor from the owners. 


Kelley v. Dickinson, 126. 


MARRIED WOMEN. 
See HusBanpD AND WIFE. 
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MECHANICS’ LIENS. 


4. Mecuanics’ Liens.—The Act of February 24th, 1848, in reference to 
mechanics’ liens, which was applicable solely te St. Louis county, re. 
pealed only so much of the general law as was repugnant to its pro- 
visions. Schuelenbarg v. Gibson, 176. 

9, TIME FoR Fitrinc—ContracTtor—Hence a person furnishing material 
for a building in that county, undera contract with the owner, must 
file his lien within six months from the time his demand accrues. 

Tbid. 
MISNOMER. 


See PRaAcTICE IN CRIMINAL CASEs. 
MORTGAGE. 


1. MortGace.—The rights of one advancing money on the faith of proper- 
ty in the possession of another, who has the legal title, without any 
knowledge of the rights of others, will be protected. 

Block v. Chase, 210. 


PARTITION. 


1. Jurispiction.—Under the statute regulating partition, the circuit 
court has no jurisdiction to make partition of real estate situated in 
another county, unless it is divided by a county line, or all the parties 
in interest are adults, and parties to the petition. 

Yount v. Yount, 240. 


PARTNERSHIP. 


1. PARTNERSHIP.—If a firm executes a note to one of its members, he can- 
not sue on it, at law, norcan his assignee. The assignment cannot 
create a right to sue, when the assignor has no such right. 

Hill v. McPherson, 130. 


2, PARTNERSHIP.—Private stipulations, between partners do not affect the 

public,or those who deal with them,without notice of their agreement. 
Cargill v. Corby, 270. 

8, PARTNERS—POWERS.—The general authority of one partner to draw 
bills or promissory notes to charge another, is only an implied authori- 
ty, and may be rebutted by notice of the absence of such authority. 

Ibid. 

4, PARTNERSHIP—WHAT CONSTITUTES.—An agreement,by which one is to 
furnish a circular saw mill, and hands and stock to saw, and another is 
to furnish logs, and feed for the hands and stock, and thelumber to be 
divided equally between them, doesnot constitute a partnership. 

Stoallings v. Baker, 318. 


PLATS, CITY AND TOWN. 

1, Town PLATS—LOTs FOR PUBLIC UsE.—Glascock filed in the office of the 
recorder of Marion county, a duly acknowledged plat of the town of 
Hannibal. Amongst other memoranda on the map was the following : 
“lots numbered 2, 3,4 in block 26 is intended for church grounds,” 
and across the lots were written the words “church ground.” Held 
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sufficient, under the act concerning plats of towns and villages, to vest 
the fee in the county for public use. 


City of Hannibal v. Draper, 406, 
PLEADINGS. 
See PRACTICE In Crivin CasEs. 


PRACTICE IN CIVIL CASES. 
ACTIONS. 


1, Practice—Ricut or Action.—Wbere a contract is made with one 
as an administrator, he, or his personai representatives, and not the 
administrator de bonis non, must bring suit onit. And this is not 
changed by the new Code. Harney v. Dutcher, 70. 

2. SuRETY—ContTRIBUTION.—A surety may use the name of the creditor 
in a suit to enforce contribution from a co-surety. 

: McCourtney v. Sloan, 72. 

3. ADMINISTRATOR—ACTIONS.—The executor or administrator is a full 
representative of the creditors of an estate, for the purpose of prose- 


cuting and defending actions. Kennerly v. Shepley, 410. 
4, AcTions—Partiges.—The maker and endorser of a promissory note 
may be jointly sued by the endorsee. Holland vy. Hunton, 312. 
PLEADINGS. 


5. PLEADINGs.—A petition is good which charges an original liability on 
defendant for services rendered a third person. 
Wing v. Campbell, 174. 
6. ExecuToOR—ACcTION AGAINST—PLEADING.—In an action against an 
executor, on his bond, to compel payment of an allowed demand, the 
petition must contain an averment that an order of the court has been 
made for its payment, and that assets have come to his hands that 
could be lawfully so applied. State, to use, etc., v. Modrell, 268. 
7. It appeared that defendants signed an obligation to pay to the State 
of Missouri the sum of ten thousand dollars upon a failure to perform 
certain conditions, but the conditions were not stated in the petition, 
and the bond was not upon the record. Held, that the petition was in- 
sufficient. Woods v. Rainey, 321. 
8. Action—Account.—Form of declaration approved. 
Hughs v. Woosley, 326. 
9. DEMURRER.—A demurrer does not admit the items of an account set 
~ forth in a petition. If judgment be given on demurrer to such a peti- 
tion, and the defendant refuses to answer, an inquiry of damages be- 
comes necessary. Darrah v. Steamboat Lightfoot, 122. 
10. ANswER.—A general averment, by a defendant, that he does not owe 
the money sued for, or any part thereof, is not sufficient under the 
new Code ; he must answer the plaintiff’s petition, by stating the facts 
upon which he relies. Sappington v. Jeffries, 402. 
11. DiscHarGE IN BANKRUPTcy.—A bankrupt sued for a debt contracted 
before his bankruptcy, must plead his certificate of discharge in bar 0 
the action. Bank of Missouri v. Franciscus, 187. 
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12, ConDITION PRECEDENT.—If a day be appointed for the payment of 
money, which may happen before the act which is the consideration 
for such payment may be performed, an action may be brought for the 
money before performance of such act; such act is not a condition 
precedent. Smith v. Busby, 244. 

13. AFFIDAvIT.—At the bottom of an answer signed by a defendant, a 
magistrate of the District of Columbia appends his statement that the 
defendant personally appeared before him and made oath that the facts 
stated in the answer were true; it is a substantial compliance with the 
act regulating practice in courts of justice. 

Smith’s Ex’r v. Benton, 229. 


TRIAL AND ITS INCIDENTS. 


14, PracTicE—IMPERFECT Counts.—A motion to strike out imperfect 
counts from a declaration must be made before the jury is sworn or 
the trial submitted to the court, and upon reasonable notice to the ad- 
verse party. State, to use of, etc., v. Price, 232. 

15. PracticeE—DEFAULT.—A defendant having permitted judgment by 
default to go against him, has no right, on an inquiry of damages, to 
offer any evidence in denial of the plaintiff’s right of action. The de- 
fault admits the plaintiff’s right of action. 

Froust v. Bruton, adm’r, 395. 

16. AMENDMENTs.—The Act of 1849 allows amendments even at the trial 
to avoid a non-suit on account of a variance. Still, the cause of action 
for which the plaintiff recovers must be the same which he charges 
against the defendant. Butcher v. Death, 169. 

17. JuryY—SEPARATION.—It is not error for the court to permit the sepa- 
ration of the jury before verdict, when the parties consent thereto. 

State v. Mix, 100. 

18, PracticE.—AGREED CaAsE.—An agreed case stands in lieu of a 
special verdict, and upon it the court pronounces the conclusion of 
law. Munford v. Wilson, 355. 

19. PracTICcE—INSTRUCTIONS—FACTs ADMITTED BY THE PLEADINGS.—The 
duty of the court to tell the jury what questions of fact are to be tried 
and what facts stand admitted by the pleadings, is not changed by the 
Act of 1849, regulating practice in courts of justice. 

Butcher v. Death, 169 ; Steil v. Ackli, 182. 

20. INsTRUCTION—ERROR.—The correctness of the action of the court be- 
low, in giving or refusing instructions, will be examined, though not 
made a ground of error in a motion for a new trial. 

Fine v. Rogers, 195. 

21. InstrucTIoN.—An instruction which refers a matter of law to the 
jury is erroneous. Hickey v. Ryan, 49. 

22. Instruction.—A judgment will not be reversed for tl.e refusal of in- 
structions, if the instructions given present to the jury a correct and 
full statement of the law governing the case. Pond vy. Wyman, 116. 

23. Samy.—If two instructions, each improper in itself, amount to a Cor- 

rect statement of the law, when taken together, the error in each will 

be disregarded. Ibid. 
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24, INsTRUCTIONS.—The judgment of the court below will not be reversed 
for a refusal to give instructions, provided it appears from the record 
that the law of the case has been laid down properly and fairly by the 
court, in the instructions which were given to the jury. 

State v. Floyd, 213. 

25 Instrruction.—If the instructions given present the case fairly to the 
jury their verdict will not be disturbed, notwithstanding instructions, 
containing correct principles of law, have been refused. 

Phillips v. Smoot, 380. 

26. NEw TRIAL—VERDICT AGAINST EVIDENCE.—The supreme court will 
not interfere with a judgment upon the ground that the verdict is 
against evidence, or against the weight of evidence. 

Garneau v. Herthel, 124. 

27. New Triat—WEIcuT or EvipENCE.—Where the case involves only 
the consideration of the weight of the evidence, the supreme court 
will not interfere. Thompson vy. St. Louis Perp. Ins. Co., 175. 

28.—_NEw TRIAL—EVIDENCE.— When the supreme court is asked to re- 
verse a judgment of the circuit court, because competent evidence 
was rejected, it must appear on the record that the evidence rejected 
might and ought to have had some influence in finding a verdict on the 
questions of fact. Roussin v. St. Louis Perp. Ins. Co., 158. 

29. New TrIAL—DIsCRETIONARY PowER.—It must be very clearly seen 
that the discretionary power vested in the circuit court has been 
abused, before its judgment will be reversed on that account. 

State v. Floyd, 213. 

30. New TriaAL.—When no instructions have been given or refused—no 
action of the court complained of—the finding of the jury will not be 
disturbed. Given v. Cody, 175. 

31. New TRIAL—Error.—The supreme court will not reverse a judg- 
ment, unless it appears that error was committed by the circuit court 
materially affecting the merits of the case. Gobin v. Hudgens, 253. 

32. ExcEPTIONS.—When objection is made to the admission of evidence, 
the bill of exceptions must show the grounds of such objection. 

Roussin v. St. Louis Perp. Ins. Co., 158. 

33. BIL or Exceptions.—It is the duty of the party complaining of 
the finding of the court below, to preserve the evidence upon which 
the decree of the court was based, so as to show the matters of law or 
fact of which he complains. Knox vy. Wright, 154. 

34. Bit, or Exceptions.—It does not follow that every motion made in 
a cause becomes part of the record, because the clerk, in copying the 
proceedings, may insert it. It must be made a part of the record by 
a bill of exceptions. 

State v. Bachelor ; same v. Kitchen ; same v. Wall, 131. 

35. ABATEMENT.— When no scire facias has been sued out for the purpose 
of substituting a person as plaintiff or defendant, in the place of the 
original plaintiff or defendant before the expiration of the third day 
of the second term after the death of the original party has been sug- 


gested, the necessary consequence is the abatement of the suit. 
Ranney v. Bostic, 138. 
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36. PracTice.—Practice act of 1849 construed. 
Holland v. Hunton, 812. 
37. Practice.—Art 15, § 3 of the Practice act of 1849 construed. 
Skinner v. Ellington, 323. 
88. Practice Act oF 1849—DETINUE.—Under the new practice, there is 
no longer any action of detinue, nor any power to issue a capias in 
such action. Morris v. Chamberlin, 155. 
39. CoMPROMISE.—One who, with a knowledge of all the facts, compro- 
mises a suit, and gives his note in accordance with the terms of the 
compromise, cannot when sued on such note set up a defense which 
he might have interposed to the original suit. 
Draper v. Owsley, 391 
40. EXTENSION OF TrmE.—Leave of the court extending the time of re- 
plying to a set-off, working no injury to the opposite party, and not 
affecting the merits of the controver’y, although apparently supported 
by no good reason, is not such an error as will induce a reversal of the 
judgment. Beach v. Curle’s Adm’r, 78. 
41, VARIANCE.—When the petition describes writings as promissory 
notes, and it turns out in proof that they are also negotiable, there is 
no variance ; and if the description of a note is silent as to its bearing 
interest, when in fact it does bear interest the variance is such as to 
authorize the court to disregard it. Tbid. 


See ConTRACTs, EVIDENCE, EsTOPPEL. 


PRACTICE IN CRIMINAL CASES. 


1, Error—InNstTRUCTION.—Error in the admission of illegal testimony 
against the accused cannot be cured by an instruction withdrawing 
such testimony from the jury. State v. Mix, 100. 

2. Error.—If illegal testimony has been admitted against the objection 
of the accused, the error cannot be cured by an instruction withdraw- 
ing such testimony from the jury. State v. Wolff, 110. 

3. PRACTICE IN CRIMINAL CAsES—ASSIGNMENT OF Errors.—No assign- 
ment of errors is required by law to be made in criminal cases. 

State v. Dame, 166. 


4, CrrminaL LAW—INDICTMENT.—An indictmnt for selling liquor without 
license is good. State v. Wishon, 334. 
5. InDICTMENT—DEFECTIVE Count.—If one of several counts in an in- 
dictment be good, a motion to quash ought not to be sustained. The 
defendant should move to quash the defective count, and not the whole 


indictment. Ibid. 
6. INDICTMENT—GENERAL VERDICT.—One good count in an indictment 
will support a judgment after a general verdict of guilty. Ibid. 


7. InDICTMENT.—An indictment, charging the selling of one pint of 
whisky, without a dramshop, tavern, grocers, merchants, or any other 
kind of license, is sufficient. State v. Owen, 337. 

8. INDICTMENT.—An indictment on the statute prohibiting the torture 

of animals, (Rev. Stat. 406) must set out the means of producing the 

torture, so that the court may see that such means have the inevitable 
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and natural tendency to produce the effect in which the criminality 


consists. State v. Puck, 340. 
9. INDICTMENT—MIsNOMER.—Hutson, for Hudson, in an indictment, is 
not a misnomer. State v. Hutson, 348. 


10. InpICTMENT.—An indictment for Sabbath breaking, charging that 
the labor was not “a work of daily necessity,” is bad. The word 
“daily” is not used in the statute in this connection. 

State v. Stone, 344. 

11. Crrminan Law—Inpictment.—An indictment, charging that the 
defendant did “ unlawfully sell one-halfpint of brandy, of the value of 
ten cents, to one William Pryor, and suffered the same to be drank at 
the place of sale,without then and there having a grocer’s license, dram- 
shop-keeper’s license, an inn-keeper’s license, or any legal author- 
ity to sell said brandy, in manner and form aforesaid,” is good. The 
negation as to license is broad enough. State v. Hornbeak, 316. 

12. CriminaL Law—INDICTMENT.—An indictment for obstructing pro- 
cess must recite the writ, in order that the court may see that it was 
such a writ as the officer had a right to execute. 

State v. Henderson, 322. 
-18. Crimmyan Law—InDICTMENT.—In an indictment for selling liquor 
without license, the name of the person to whom sold, and the price, 
need not be stated. State v. Ladd, 275. 

14, CrimmnaL Law—InDICTMENT.—An indictment charging the sale of 
one quart of whisky, and suffering the same to be drank at the place of 
sale without a grocer’s, dramshop-keeper’s or inn-keeper’s license, is 
bad. The negation is not broad enough. A tavern license ought to 
have been negatived. State v. Haden, 289. 

15. PracticE—CRIMINAL.—Under an indictment for practicing medicine 
without license, the State is not required to prove the actual receipt of 
compensation by the defendant. State v. Hale, 386. 

16. Practice—CrminaL—Jury.—An indictment for misdemeanor may, 
by consent of parties, be tried by a jury of less than twelve. Ibid. 

17. DraMsHop—LIcENsE.—A license must be obtained by any person 
wishing to sell intoxicating liquors in a less quantity than one quart, 

State vy. Owen, 337. 
See Practice 1n Crvin Caszs, 17, 24, 29. 


PUBLIC LANDS. 


1, EvIDENCE—RECORDER’s CERTIFICATE.—A certificate of confirmation 
issued by the recorder under the act of 26th May, 1824, is only prima 
Sacie of a confirmation under the act of the 13th of June, 1812, 
McGill v. Somers, 61. 
2. Sam—E—ReEcorDER Hont’s Descriptive List.—The descriptive list 
sent to the surveyor’s office, by authority of the act, is evidence of as 
high a character as the certificate would be, and a properly authenti- 
cated extract from it is entitled to all the effect that the original certifi- 
cate would have. Ibid. 
3. SuRvVEY—EFFeEctT or.—A survey when examined and sanctioned as 
contemplated by law, is conclusive upon the government, upon all per- 
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sons who claim under titles subsequent to the survey ; and, upon mere 

intruders and strangers without title ; and it is prima facie evidence of 

locality against all persons who claim under an opposing title. mae 
id. 

4, TrrLEs—ConF.ictine.—If two titles properly located and covering 
the whole or part of the same land, are of the same age and descrip- 
tion, the defendant being in possession cannot be disturbed. _ Ibid. 

5. Titres To Lanp—ConFIrRMATION.—A confirmation under the first 
section of the act of 13th June, if, of a common field lot, is superior to 
an opposing title, which stands alone upon a confirmation, under the 


act of 29th April, 1816. Ibid. 
6. Samz.—A confirmation under the act of 1816, when properly surveyed, 
is superior to a New Madrid location. Ibid. 


7. TrrLEs To LAND—CONFIRMATION.—The 2nd section of the act of Con- 
gress of the 3d March, 1807(2 U. S. Statutes at large, 440), only directs 
the board of commissioners to confirm such claims as may be brought 
within its provisions, by evidence produced before them; and does 


not import a present confirmation, by the direct action of Congress 
upon the claims. Burgess v. Gray, 142. 


8. TrTLE—IncHOATE SPANIsH—Until an inchoate title, originating under 
the Spanish government, has been confirmed, it has no standing in a 
court of law or equity. Ibid. 


REAL ESTATE. 


1. DEEDs—ConstTRUCTION.—Known and fixed monuments, called for in 
a grant or deed, control the courses and distances stated in the same 


instrument. McGill v. Summers, 61. 
2, ConvEYaANcE—The word “heirs” in a conveyance is necessary to pass 
a fee simple. Leitensdofer v. Delphy, 106. 


2. DEED—DESCRIPTION—PAROL EvIDENCE.—However vague the des- 
cription in a sheriff's deed of land sold under execution, parol evi- 
dence isadmissible to identify the premises, and show that in the com- 
munity where the sale took place, they are known by the description 
given. Such evidence does not fall within the rule which rejects oral 
testimony in explanation of a ambiguity. 

Bates v. Bank of Missouri, 190. 

4, Statutory COVENANTS—DAMAGES.—For the breach of the statutory 
covenants, the recovery can only be for nominal damages, unless there 
has been an eviction. Mosely v. Hunter, 199. 

5. Town PLtats—Lots ror Pusiic vusEs.—Glasscock filed in the office of 
the recorder of Marion county, a duly acknowledged plat of the town 
of Hannibal. Amongst other memoranda on the map was the follow- 
ing: “lots numbered 2, 3, 4 in block 56 is intended for church 
grounds,” and across the lots were written the words “church ground.” 
Held sufficient, under the act concerning plats of towns and villages, 
to vest the fee in the county for public use. 

City of Hannibal v. Draper, 406. 

.6 DEDICATION—EVIDENCE oF.—When the proprietors of town proper- 

ty, lay it out into lots, with streets and avenues running through it, 
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and sell their lots with reference to such plats, such conduct, on their 
part, will be a dedication of the streets and alleys to the public, and 
they cannot afterwards resume their control over them ; and this 
principle is equally applicable to a dedication of ground for atiy other 
public use. Ibid. 
7. TiTLE Bonp.—A bondto convey by a deed with general warranty, is 
not satisfied by the mere execution of a formal instrument, with cove- 
nants of title, but implies that the obligor will convey an indefeasible 
estate, and that his deed shall be operative for that purpose. 
Smith v. Busby, 244. 
8. AGENT—TITLE Bonp—Speciric PERFORMANCE.—-Although a title 
bond be executed by an agent in such manner to prevent its operating 
at law, as the agreement of the the principal, yet, in equity, it would 
be regarded asa sufficient note or memorandum to defeat a bar to 
its specific performance, founded on the statute of frauds, it appearing 
that the agent was authorized and intended to bind his principal. 
Johnson v. McGruder, 222. 
9. SpEciFIc PERFORMANCE—STATUTE OF FRavuDs.—The payment of the 
purchase money, the delivery of possession, and the making of valua- 
ble improvements, will avoid the plea of the statute of frauds, and en- 
title the grantee to the specific performance of a contract for the con- 


veyance of real estate. Ibid. 
See DaMAGEs. 


REPLEVIN. 


. SPECIAL PROoPERTY—PossEssion.—A party who never has had the 
actual possession of personal property, and who is not the general 
owner cannot maintain replevin, against a party in actual possession. 
A person having only a special property, or an interest of a temporary 
or limited nature, must have had the possession. 

Holliday v. Lewis, 255. 
2. DEFENsSE—EsToPPEL.—A. mortgaged certain chattels of which he re- 
tained the possession. At a sheriff’s sale, under an execution against 
A., these chattels were purchased by B., who brought replevin against 
A. Hd, that A. is not estopped from setting up the defense that he 
had no interest in the goods subject to sale under execution. 
Yeldell v. Stemmons, 286. 


RES ADJUDICATA, See EvipENcE, 21,22. 


REVENUE. 


1. TaxaTion.—The 19th section ofthe declaration of rights does not 
require equality in taxation. The property to be taxed is left to the 
discretion of the General Assembly ; but, when selected it must 
be taxed in proportion to its value. 

Hamilton & Treat, v. St. Louis Co, 5. 

2, REVENUE—TAXES—VOLUNTARY PAYMENT.—Taxes paid to a city col- 
lector, with a full knowledge of all the facts, the city having a color of 
right to collectthem, must be regarded as voluntary, and not made 





INDEX. 461 


under such circumstances, as willauthorize the party paying them to 
recover them back. Walker v. City of St. Louis, 361. 
.3 Taxes—ILLEGAL.—The proper mode of resisting the payment of a 
tax, part of which is illegal, is to tender the amount really due and re- 
sist the payment of the balance. Ibid. 
4, St. Louts—LanpDs NOT LAID OFF.—Under the act of February 8th, 
1843, reducing into one the several acts relative to the incorporation 
of the city of St. Louis, lands not laid off into blocks and lots, may be 
taxed according to their actual value; and there is nothing in the 
act requiring the corporation to tax them according to the supposed 
profits that might be made from them, were they used for agricultural 
* purposes. Benoist v. City of St. Louis, 426. 
5. Fravp.—A county court has power to set aside the settlement of a 
collector for fraud at any time during the term. 
Price v. Johnson County, 278. 


SALE. 


1. ConTRACT.—RESCISSION oF.—The rescission of a contract for sale of a 


lot of goods. with warranty, must be entire. The vendee cannot se- 
lect such as will answer the warranty and return the remainder. 
Sigerson v. Harker, 78. 
. SALE—DELIVERY.—The delivery bya vendor to a vendee of an order 
on a depository for goods sold is a delivery of the goods. Ibid. 


SCHOOLS. 


. ScHooL Funp.—A county court having loaned township school funds 
at ten per cent. has no right, upon the application of the inhabitants 
of the township, to reduce the rate of interest. ' 

Veal v. Chariton County Court, 261. 
Scooon Funp.—The failure of the county court to take a mortgage on 
unincumbered real estate to secure the payment of a bond given for . 
school money loaned, does not discharge the surety in such bond. 
Marion County v. Moffat’s Adm’r, 384. 


SETS-OFF. 


. Sets-orr.—An assignment in full ofa note not negotiable can not be 
canceled so as to defeat set- - which the maker may have against the 
assignee. Billings v. Atchinson, 54. 

; ADMINISTRATION.—A county or probate court has no jurisdiction to 
hear or decide upon a set-off, claimed by an administrator, against a 
demand exhibited for allowance by a creditor of an estate, when the 
set-off exceeds the demand of the debtor. 

Dunnica y. Thomas’ Adm’r, 242. 


3. ACTION ON ADMINISTRATOR’s Bonp.—In an action upon the bond of 
executors, against the principals and securities, alleging breaches in 
various acts of misconduct by the principals, the damages to be recov- 
ed are not necessarily liquidated, and the_action is not, therefore, one 

~ in which a set-off is allowed. State, to use &., v. Modrell, 268. 
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SLANDER. 


1. EvipeNnce.—In an action of slander, where the words spoken charged 
the plaintiff with stealing from one person, evidence that he stole 
from another person is not admissible. Self v. Gardner, 317, 


SLAVERY. 


1. SLAVERY—REMOVAL TO FREE StaTE.—The voluntary removal of a 
slave, by his master, to a State or Territory in which slavery is pro- 
hibited, with a view to a residence there, does not entitle the slave to 
sue for his freedom, in the courts of this State. Overruling,1 Mo. 372; 
2 Mo. 19 id. 36 ; 3 Mo. 194 ; 14.270 ; id. 400 ; 4 Mo. 350 ; id. 592. Gam- 
bles, J., dissenting. Scott v. Emerson, 366. 

2. The fact that under the ordinance of 1787 a slave was entitled to his 
freedom cannot be set upas a defense to an action against a steam- 
boat for transporting a slave from the State without the consent of his 
master, it appearing that the slave had never asserted his right to 
freedom. -Calbert v. St. Bt. Timoleon, 380. 


SUPREME COURT. 


1. SuprEME CourT—PRINTED Decisions.—The printed decisions of the 
Supreme Court cannot be resorted toas guides in amending its rec- 
ords. State, to use of Zeigler, v. St. Gemme, 140. 


See Practice rn Civit CAsEs AND PRACTICE IN CRIMINAL CASES. 
SURETIES. 


1, Co-suRETY—CONTRIBUTION.—A surety may use the name of the cred- 
itor in a suit to enforce contribution from a co-surety. 

: McCourtney v. Sloan, 72. 

2, ADMINISTRATION—Bonp.—Executors who have given bond for the 
faithful performance of their trust, are jointly liable, as principals, to 
indemnify the surety, who has been subjected for the default of one of 
them, and that, too, though the default occurred after the death of one 
of the executors, and while the estate was under the sole management 
of the surviving executor. Dobyns v. McGovern, 423. 

3. ScHooL Funp.—The failure of the county court to take a mortgage on 

« unincumbered real estate to secure the payment of a bond given for 
school money loaned, does not discharge the surety in such bond. 

Marion County v. Moffett, Adm’r, 384. 

4, Svrety—Nortice.—A verbal notice by a security to the person having 
the right of action to sue the principal debtor is not sufficient ; it must 
be in writing. Sappington v. Jeffries, 402. 

5. SuRETY—SERVICE oF NoticE.—Nor is it sufficient to serve such notice 

on the agent or attorney of the person having the right of action. 


Ibid. 
See_ExEcuTORS AND ADMINISTRATORS. 


TRESPASS. 


° 1. JuDGMENT—PROCEEDINGS UNDER—WHEN SET AsIDE.—If a judgment 
was valid at the time it was rendered, and proceedings have been taken 
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under it, and it is afterwards set aside, the avoidance does not, by re- 
lation, affect the proceedings, and make those who instituted them 
trespassers ab initio. ' Bank of Missouri vy. Franciscus, 187. 


‘ WILLS. 


1. W1tts—ConstrucTION.—The testator’s understanding of the words 
used in his will, ascertained from the will itself, must be adopted in 
construing the will. Dugans vy. Livingston, 151. 


WITNESS. 


1. WitnEss.—When two persons are jointly indicted, neither is admissi- 
ble as a witness for his co-defendant, whether they are tried jointly or 
separately. State v. Roberts, 16. 

2. Witness.—If a witness willfully testify falsely to any material fact in 
the case, the jury are authorized to discredit or reject the whole testi- 
mony. State v. Mix, 100. 

3. WitTNEss.—A mere formal party, standing indifferent to the real par- 
ties in interest, may be examined as a witness. Block v. Chase, 210. 

4, WITNEss—COMPETENCY.—A clerk who pays out the money of his em- 
ployer by mistake, is a competent witness for his employer in an action 
to recover it back. Burd v. Ross, 163. 


See Equity. 











